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The Law Offices of Barrett S. Litt 
617 South Olive Street, Suite 1000 
Los Angeles, California 90014 
(213) 623-7511 


Attorneys for Intervenor 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF LOS ANGELES 


CHURCH OF SCIENTOLOGY ) 

OF CALIFORNIA, ) 

) 

Plaintiff, ) 

) 

GERALD ARMSTRONG, DOES ) 

1 through 10, inclusive, ) 

) 

Defendants. ) 

) 

MARY SUE HUBBARD, ) 

) 

Intervenor. ) 

_ ) 

TO DEFENDANT GERALD ARMSTRONG AND TO HIS ATTORNEY OF RECORD: 

PLEASE TAKE NOTICE that on November 8, 1983, at 9:00 
A.M., or as soon thereafter as the matter can be heard in 
Department 83 of the above-entitled court, intervenor Mary 
Sue Hubbard and plaintiff Church of Scientology of California 
will jointly move the court for an order striking the answer 
herein, as to the fourth cause of action which seeks decla¬ 
ratory and injunctive relief, and entering a judgment as to 
the fourth cause of action jointly in favor of plaintiff 


No. C420153 

NOTICE OF MOTION AND 
MOTION FOR PARTIAL 
SUMMARY JUDGMENT; 
MEMORANDUM OF LAW; 
DECLARATIONS; EXHIBITS. 

Date: November 8, 1983 

Time: 9:00 A.M. 

Dept: 83 
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Church and of intervenor Mary Sue Hubbard and against defen¬ 
dant. Mrs. Hubbard also seeks summary judgment as to her 
third cause of action, return of personal property. 


This motion is made on the ground that there is no 
defense to the injunctive and right to possession causes of 
action and that there is no triable issue of material fact 
to support a claim by defendant Armstrong to any right to 
possess the materials which are the subject of this 
proceeding, currently held under seal by the clerk of this 
court. Therefore, plaintiff and intervenor jointly seek the 
following determination: 

1. That the materials designated in the complaint and 
held under seal by the court be returned to inter¬ 
venor Mary Sue Hubbard and to plaintiff Church of 
Scientology of California; 

2. That the materials designated in the complaint are 
the property of Mary Sue and L. Ron Hubbard; 

3. That the Church of Scientology of California is 
entitled to possession of the materials as bailee 
of the Hubbards ; 

4. That Gerald Armstrong and his attorneys and agents 
be permanently enjoined from producing, reproducing, 
publishing, distributing or disseminating any of 
the materials or the information obtained from the 
materials. 

This motion is based on this notice, the pleadings, 
records, and files in this action, the attached memorandum 
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of law and supporting declarations and exhibits, and on such 
evidence as may be presented at a hearing on the motion. 

Plaintiff and intervenor also jointly request 
reasonable expenses, including attorneys fees, pursuant to 
CCP §128.5 


DATED: 


0c7jihi >f , 


By: 


Respectfully submitted, 

Law Offices of 
BARRETT S. LITT 


BARRETT S. LITT 


Attorney for Intervenor 
Mary Sue Hubbard 

PETERSON & BRYNAN 






G. PETERSON 


attorney for Plaintiff 
Church of Scientology of 
California 
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The Law Offices of Barrett S. Litt 
617 South Olive Street, Suite 1000 
Los Angeles, California 90014 
(213) 623-7511 


Attorneys for Intervenor 


SUPERIOR COURT OF THE STATE OF CALIFORNIA 
COUNTY OF LOS ANGELES 


CHURCH OF SCIENTOLOGY ) No. C420153 

OF CALIFORNIA, ) 

) 

Plaintiff, ) 

) 

GERALD ARMSTRONG, DOES ) 

1 through 10, inclusive, ) 

) 

Defendants. ) 

) 

MARY SUE HUBBARD, ) 

) 

Intervenor. ) 

_ ) 
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INTRODUCTION 


Plaintiff, the Church of Scientology of California, 
(also referred to herein as "CSC") has filed a complaint 
against defendant Gerald Armstrong alleging conversion, 
breach of fiduciary duty, impression of a constructive 
trust, and declaratory and injunctive relief. Intervenor 
Mary Sue Hubbard, a former officer of the Church of 
Scientology and the wife of the founder of the religion of 
Scientology, L. Ron Hubbard, has filed a complaint in inter¬ 
vention asserting causes of action against Mr. Armstrong 
for conversion, invasion of privacy, possession of personal 
property as well as declaratory and injunctive relief. 
Defendant Gerald Armstrong is a former Scientology staff 
member who, from January, 1980 to December, 1981, held the 
Church post of "archivist." 

The materials which are the subject of this proceeding 
are contained in five boxes concurrently held under seal by 
the clerk of this court. They were placed in the custody of 
the court by Mr. Armstrong's attorneys pursuant to a 
preliminary injunction. The materials in question are the 
Hubbards' personal possessions which have been held for 
safekeeping for many years by the Church. 

The central issue in the case, is simply stated: Who 
has the right to possession of the documents currently held 
under seal by the court? It is undisputed that the docu- 
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ments in question are the personal papers — correspondence, 
journals, diaries, financial records, photographs, memora¬ 
bilia and similar material — of L. Ron and Mary Sue 
Hubbard; that these materials were stored for safekeeping 
with the Church of Scientology; that Mr. Armstrong, while a 
Scientology staff member holding the post of archivist, 
gathered these materials from the Hubbard's personal storage 
and delivered them to a writer, Omar Garrison, who was 
preparing an authorized biography of L. Ron Hubbard; that 
Mr. Armstrong knew these materials were highly personal and 
confidential and that Mr. Garrison was permitted to use them 
only for purposes of the biography; and that after Mr. 
Armstrong left his position with the Church, he obtained 
from Mr. Garrison the documents he had previously delivered 
and used them for his own purposes, unrelated to the 
biography project. 

The record further establishes that Mr. Armstrong, by 
virtue of his Scientology staff position, held a position of 
extreme trust and a fiduciary relationship to the Church of 
Scientology. Because he was permitted access, due to his 
staff position, to the Hubbards' personal archives, he also 
held a position of trust in relation to L. Ron and Mary Sue 
Hubbard. When Mr. Armstrong severed all ties with the 
Church in December, 1981, he gave up any right to further 
use of the materials. Yet, today, nearly two years after 
leaving the Church, Mr. Armstrong continues to refuse to 
return these materials to the Church. Instead, he has 
provided documents he obtained by virtue of his trust rela- 
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tionship to a variety of third persons, including attorneys 
and parties involved in litigation against the Hubbards and 
the Church. 


The instant motion, filed jointly by Mrs. Hubbard and 
the Church of Scientology of California, seeks summary 
determination by the court of the declaratory and injunctive 
aspects of the case. Specifically, plaintiff and intervenor 
seek a determination that (1) defendant Gerald Armstrong has 
no right of possession to the materials under seal; (2) that 
the rightful owners are L. Ron and Mary Sue Hubbard; (3) 
that the materials under seal must be returned to the Church 
of Scientology of California; and, (4) that Mr. Armstrong 
and his attorneys and agents be permanently enjoined from 
producing, reproducing, publishing, distributing or disse¬ 
minating the materials, copies of the materials or informa¬ 
tion obtained from these materials. 

The fact that Mr. Armstrong has no legal or factual 
basis to withhold the materials, however, does not ade¬ 
quately describe the circumstances that have led up to this 
motion. Mr. Armstrong has asserted various baseless 
theories in a cynical effort to do anything possible to make 
these private materials regarding the Hubbards available in 
mass to their most hostile antagonists. We are faced, for 
example, with Mr. Armstrong's contention that he is the 
personal agent of L. Ron Hubbard and, thereby, entitled to 
possession of these documents which belong to Mr. Hubbard. 
Yet Mr. Armstrong has spent the last 18 months speaking in 
public against Mr. Hubbard, offering testimony on behalf of 
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parties involved in litigation against Mr. Hubbard, Mrs. 
Hubbard and the Church, and assisting in a variety of ways, 
the "anti-Scientology" movement. How can one make a good 
faith claim of agency under such circumstances? And, Mr. 
Armstrong's other "theories" have a similar contemptuous 
quality. (These are discussed in more detail below.) 

Crucial to an understanding of the issues here is the 
role of Michal J. Flynn. Mr. Flynn is a Boston attorney and 
one of the lawyers representing Mr. Armstrong in this mat¬ 
ter. He is also the attorney representing no less than 
thirty-five parties involved in litigation against the 
Church of Scientology. And, he has recently filed, as 
plaintiff, a case against Mr. Hubbard personally, alleging 
$141 million in damages. (See Declaration of Barrett 
S. Litt, attached as Exhibit 12). 

It is obvious that Mr. Armstrong does not really care 
what happens to most of these documents which, he has 
admitted, have no value to him. Rather, he has allowed 
himself to be the vehicle by which Mr. Flynn can use these 
private materials in his other lawsuits and in his public 
campaigns against Mr. Hubbard and the Church. 


— We have attached, for example, as Exhibit 18, a 
partial transcript of a tape of a speech given by Michael 
Flynn in Los Angeles on June 25, 1983, before a group called 
"The Phoenix." This is an organization created to oppose 
the religion of Scientology. Defendant Armstrong was also 
in attendance at this public gathering. Below we provide a 
short excerpt which gives an idea of the way these personal 
documents of the Hubbards' are being used. 

". . .We not only have documents from the 
original agencies, we got his own documents, 
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Despite the sometimes confusing factual and emotional 


overlay, the single issue to be decided in the instant 
proceeding is whether Mr. Armstrong has any basis on the 
record for claiming a present possessory right to the mate¬ 
rials held under seal by the Court. In the Statement of 
Facts, below, we present a chronology of the path taken by 
these documents, from the Hubbard's personal storage at the 
Church of Scientology to the basement of the Superior Court. 
The facts, in all material respects, are not in dispute. We 
also list separately below each uncontested fact which has 
been established on the record regarding the issue of pos¬ 
session. 


Fn. 1, Cont. 

the documents that were collected and held by 
him for years in his own handwriting. His 
own naval records, we're talking original 
naval records that belong to him, those are 
among the things in the Armstrong archives 
.... I mean I've got all his fitness 
reports, qualifications as an officer, of log 
books, of some of the ships he was on, it's 
overwhelming, that's all I can tell you. If 
you want to come to my office for to start 
going through it you are welcome." (See 
attachment to Exhibit 18, p. 43). 

2 / 

— The undisputed facts have been established 
primarily by the direct testimony of Mr. Armstrong himself. 
We have supplemented his version of the facts only in minor 
respects in order to fill in certain gaps not clearly 
established by his own testimony. For purposes of this 
motion we have, therefore, not chosen to dispute certain of 
Mr. Armstrong's factual characterizations which are not 
material to the issues currently before the court. However, 
we do wish to note that plaintiff and intervenor do not 
necessarily agree with all Mr. Armstrong's representations. 
Our willingness to accept those representations for purposes 
of this motion should not be construed as an admission of 
such facts for other purposes. 
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Finally, we wish to emphasize that this motion is 
limited to the issue of present possessory right. We are 


not seeking a determination of the substantive damages 
claims, nor of the question of whether Mr. Armstrong did, at 
an earlier point, properly have possession. As to these 
matters, there is a factual dispute. However, Mr. 

Armstrong has relied, in refusing to return the documents to 
the Church, on the assertion that he obtained possession 
pursuant to a contract between a Scientology publishing 
company and Omar Garrison to write a biography of L. Ron 
Hubbard. Mr. Armstrong who was assigned by the Church 
while still a Scientology staff member to be Mr. Garrison's 
research assistant claims he was not obligated to return 
the documents until the biography project terminated. Mr. 
Garrison has now testified, in deposition held July 12, 

1983, that he ceased working under this contract in May, 

1982. And in June, 1983, he reached an agreement with the 
publisher concluding the relationship, agreeing not to pro¬ 
duce a biography of Mr. Hubbard and returning to the Church 
any materials still in his possession. On September 7, 

1983, counsel for plaintiff and intervenor demanded, in 
light of Mr. Garrison's testimony that Mr. Armstrong agree 
to the return of the documents that he makes claim to. 
(Letter attached as Exhibit 3). Counsel for defendant has 
not responded. Under these circumstances, summary judgment 
is appropriate. 
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STATEMENT OF FACTS 


Defendant, Gerald Armstrong, is a former member of the 
Church of Scientology. He became a full time staff member 
of the Church affiliated Sea Organization in February, 1971. 
(Armstrong D. Tr. #1, pp. 13)The Sea Organization is an 
independent fraternal organization within the structure of 
the religion of Scientology. It is made up of highly dedi¬ 
cated members of the Church. These members make vows of 
eternal service. (Declaration of Michael Howson, Exhibit 
5). "Sea Org" members become highly trained in the reli¬ 
gion, philosophy, and technology of Scientology and often 
assume senior staff posts with responsibilities for managing 
the Church and its ecclesiastical goals. 

Obviously Mr. Armstrong, who was a Sea Organization member 
for nearly 11 years, was among those Scientologists most 
committed to the principles of Scientology and to the 
Church's founder, L. Ron Hubbard. Indeed, it was solely 
because of his long history and commitment that Mr. 

Armstrong was permitted to hold positions of trust and 
responsibility in the Church of Scientology. 

The Church of Scientology was founded in the early 
1950's. L. Ron Hubbard's writings and speeches have formed 
the religious underpinnings upon which the Church is based. 

3 / 

— Defendant Gerald Armstrong has had his deposition 
taken four times. Reference in the text of this memorandum 
to these depositions is as follows: Deposition of August 
17, 1982 — #1; Deposition of August 18, 1982 —#2; 
Deposition of January 14, 1983 — #3; Deposition of 
September 19, 1983 — #4. The excerpted portions of these 
deposition transcripts are attached as Exhibit 1, A-D. 
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Although Mr. Hubbard many years ago gave up his formal posi¬ 
tion as head of the Church, and since 1966 has held no 
management position within the Church structure, he con¬ 
tinues to be held in high esteem by Scientologists. (See 
Declaration of Mary Sue Hubbard, 1|2, Exhibit 15) . 

Intervenor Mary Sue Hubbard is the wife of L. Ron 
Hubbard. They were married about the time the Church of 
Scientology was founded. Since the time of its founding 
Mrs. Hubbard has played an important role in the development 
of the Church of Scientology and has held various high posts 
within the Church organizational structure. Most recently 
she held the post of Controller of the Church of Scientology 
of California from 1969 until resigning in May, 1981. Since 
the latter date she has had no organizational relationship 
with the Church of Scientology. (Id.) 

During the early years of Scientology the Hubbards 
moved around a great deal. Their personal papers, which 
included correspondence, journals, manuscripts, memorabilia, 
original Scientology material authored by Mr. Hubbard, photo¬ 
graphs, etc. were stored at several Church of Scientology 
locations. In 1981, most of the material was stored either 
at the Church's facility in Gilman Hot Springs, California 
or in the Controller's Archives at the Church's main offices 
in Los Angeles. It was understood between Mr. and Mrs. 
Hubbard tht Mrs. Hubbard would take primary responsibility 
for maintenance of their jointly held personal property. 

( Id. at 118-9) 
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In late 1979 Mr. Armstrong was living at the Church of 


Scientology's facility in Gilman Hot Springs. He was 
assigned to the household unit (H.U.) which had responsi¬ 
bility for maintaining the residence of Mr. and Mrs. 

Hubbard. (Declaration of Gerald Armstrong, 1(2, Exhibit 
4 / 

14).— The Hubbards were not living on the premises at the 
time, but it was anticipated that at some point they would 
return. 

The building that was being renovated and maintained as 
the Hubbard residence contained the Hubbard's personal 
storage area (also referred to as "R Storage"). Brenda 
Black, another Church of Scientology staff member, was the 
individual personally responsible for maintaining this area. 
(See Declaration of Brenda Black, 1(1, Exhibit 16). In late 
1979, or early January, 1980, Ms. Black came upon an old 
tattered box which contained an early diary of Mr. Hubbard, 
a number of pulp magazines, and other material belonging to 
Mr. Hubbard and dating from the 1940's and earlier. She 
showed this box to Mr. Armstrong. 

This box has been an issue in this litigation because 
Mr. Armstrong has wrongfully claimed to have saved these 


4 / 

- Defendant Gerald Armstrong has submitted several 
declarations in this case. Reference in the text of this 
memorandum to "Armstrong Declaration" refers to the 
declaration dated September 16, 1982, which is already part 
of the record in this case. When that declaration was 
originally submitted there were several attachments. We 
have incorporated into this motion one of those attachments, 
the petition submitted by Mr. Armstrong, through Scientology 
organizational channels, asking to be appointed to the 
archives post. 
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documents from destruction. He has alleged that certain 
Scientology organizational documents were, during this same 
time period, shredded by Scientology staff members. How¬ 
ever, an analysis of Mr. Armstrong's own testimony shows 
that his actions with respect to this box cannot justify any 
personal claims to the materials in question.—^ 

Mr. Armstrong has admitted that no one ever suggested that 

i 

this particular box be destroyed, or that any of the 
Hubbards' personal possessions were to be destroyed. 

(Gerald Armstrong D. Tr., #4 p. 241, Exhibit 1-D). Rather, 
the box was taken by Mr. Armstrong to a senior member of the 

j 

Church's Public Relations Bureau, Laurel Sullivan, and Mr. 

i 

Armstrong asked what should be done with the materials. 

( Id. at p. 149). The box was placed in the custody of 
Laurel Sullivan. ( Id. at p. 151). Everyone who was 
consulted on the question of what should be done with these 
documents believed they should be preserved. ( Id. at p. 

241) . 

Further, Mr. Armstrong testified as follows: 

"Q. — I'm just trying to establish that 

these materials — the fact is that there is 
no one who ever proposed that materials of 
this type be destroyed; isn't that correct? 

5 / 

— We also note that this one box contains only the 
tiniest portion of the materials at issue, another reason 
why its "rescue" has no bearing on the real issue at hand, 
and that Mr. Hubbard had no knowledge of and had certainly 
not approved any such "shredding." (See Declaration of Mary 
Sue Hubbard, 114-18, Exhibit 15). 
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A. That's right. Because immediately I 
grabbed it and saved it, and that's all there 


is to it. 

Q. And everybody who heard about it 
agreed with you that they should be saved and 
preserved; right? 

A. That's right." 

Id. at p. 243 

Moreover, when Mr. Armstrong told Brenda Black that the 
materials she found should be saved, he was acting in his 
capacity as a Scientology staff member. ( Id. at p. 240). 

He did not, at any time, claim these documents as his own. 
The box of materials was, of course, saved, and later, on 
instructions from Laurel Sullivan, was transported from 
Gilman Hot Springs to the Archives project located at the 
Church of Scientology's main offices in Los Angeles (also 
referred to herein as the "Cedars Complex"). The reason for 
this Church project was to preserve the personal materials 
of L. Ron Hubbard. (See petition of Gerald Armstrong, 
attached to Exhibit 14). 

Shortly after locating that first box, discussed above, 
Ms. Black showed Mr. Armstrong approximately 20 additional 
boxes containing L. Ron Hubbard's personal possessions, 
including old manuscripts, letters, books, and similar 
materials which were stored in the personal storage area. 

Ms. Black states in her declaration at ^|2: 

"This material was at all times 
considered by me, and commonly understood, to 
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be the personal material of Mr. and Mrs. 

Hubbard, both of whose various items were 
stored there. Normally, the only time that 
these materials were to be used was upon the 
express prior consent of Mr. or Mrs. 

Hubbard, or for their own personal use." 

(See Exhibit 16). 

In January, 1980, Mr. Armstrong submitted a petition 
directed to L. Ron Hubbard, through Scientology organiza¬ 
tional channels, asking that he be assigned "to handle 
research for your biography and related projects." He 
addressed the petition to Mr. Hubbard, rather than to his 
senior within the Sea Organization because "it entails 
research on your personal time track and the person doing 
such would have to have your trust." (See petition attached 
to Exhibit 14). 

The purpose of this project was to compile information 
on the history of Scientology and Dianetics, and gather 
biographical information relating to L. Ron Hubbard. 
(Armstrong D. Tr. #1, p. 20-21). At the time, efforts were 
underway to retain an author, Omar Garrison, to write an 
authorized biography of Mr. Hubbard. The boxes of L. Ron 
Hubbard memorabilia located by Mr. Armstrong were to be 
organized and maintained and, it was anticipated, provided 
to Mr. Garrison as research data. ( Id. ) 

In January, 1980, Mr. Armstrong was assigned to the 
archives position. (Declaration of Gerald Armstrong, 1(7, 
Exhibit 14). He transferred to a section of the Church 
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known as the Personal Public Relations Office (PPRO) and 
assumed the post of archivist (also referred to as PPRO 
researcher). His immediate senior in this position was 
Laurel Sullivan, the Senior Personal Public Relations 
Officer. (Armstrong D. Tr. #3, p. 52-53). It should be 
noted that Mr. Armstrong had no direct contact with Mr. 
Hubbard at any time regarding this matter ( Id. at p. 49). 

Mr. Armstrong moved from Gilman Hot Springs to the 
Church of Scientology's main offices in Los Angeles. 
(Declaration of Gerald Armstrong 1|9, Exhibit 14) He began 
the task of collecting, cataloging, preserving and otherwise 
maintaining the letters, documents, notes, manuscripts, 
artifacts and memorabilia regarding the religion of 
Scientology, its various organizations, and L. Ron Hubbard. 
(Armstrong D. Tr. #3, p. 61, Exhibit 1-C). Shortly after 
assuming the archives position, Mr. Armstrong returned, on 
several occasions, to the Gilman Hot Springs complex. He 
removed from the personal storage area the boxes of Mr. 
Hubbard's personal possessions of which he had earlier been 
apprised by Brenda Black. These materials were transferred 
to the archives storage area located at the Los Angeles 
offices. Id. at p. 74. 

Without question all Mr. Armtrong's activities as 
researcher, archivist and in preserving the materials were 
carried out in his capacity as a Scientology staff member. 
All expenses incurred in connection with the archives pro¬ 
ject were paid by the Church in the same manner as other 
Church expenses. He submitted Church of Scientology of 
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California purchase orders. Expenses were approved by one 
of his seniors. Mr. Armstrong lived at the Church's complex 
and was provided, without charge, room, board, and an 
expense allowance. Id. at pp. 85-86. 

As a Sea Organization member, Mr. Armstrong was an 
employee of the particular Church to which he was assigned. 

As the declaration of Michael Howson explains: 

"The Sea Organization has no corporate 
structure or identity ... Sea Org Members 
work for the various independent Churches of 
Scientology. The individual Sea Org member 
would be an employee of whatever Church 
worked for, and is subject as are all other 
employees of that Church to the Board of 
Directors." (Exhibit 5, 1|2) . 

In October, 1980, a contract was entered into between a 
Scientology publishing company, Advanced Organization Saint 
Hill Publications (AOSH DK), and Omar Garrison for the pre¬ 
paration of a biography of L. Ron Hubbard. That contract 
included, at 1[10, the following provision: 

"B. Publisher shall use its best efforts to provide 
Author with an office, an office assistant and/or research 
assistant, office supplies and any needed archival and inter¬ 
view materials in connection with the writing of the Work." 
(Declaration of Lawrence H. Brennan, 1|3, Exhibit 4 and 
attachments thereto). 

Subsequent to the execution of the above agreement, on 
November 14, 1980, the Secretary of the Board of Directors 
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of AOSH DK made a written proposal to the Board of Directors 
of the Church of Scientology of California. This proposal 


requested the following cooperation from CSC: 

"1. Providing an office space for Mr. 

Garrison to work in the Cedars complex 
in Los Angeles. 

"2. Providing Mr. Garrison with complete 
access to documents, private papers, 
letters, photographs, logs, legal papers 
and the like. 

"3. Providing an assistant to Mr. Garrison 
who will assist in research and office 
duties as needed. 

"4. Providing to Mr. Garrison, as possible, 
transcripts of taped interviews with 
LRH, currently in CSC's possession." 

This proposal was ratified by CSC, and Mr. Armstrong was 
assigned as the research assistant that CSC agreed to pro¬ 
vide. (Declaration of Lawrence H. Brennan, 1(4, Exhibit 


4 ) • 

The biography contract also provided that, if the manu¬ 
script written by Mr. Garrison was not acceptable to the 
publisher, the publisher had the right to terminate the 
agreement upon written notice to the author and to pay a sum 
of $25,000 concurrently with notice of termination. The 
agreement then states, "[i]n the event of such termination, 
author shall have no further rights whatsoever with respect 
to the Work, and publisher shall be the sole and exclusive 
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owner of any and all rights therein and thereto; provided, 
however, that publisher may not thereafter publish the work 


without author's written consent." (See 1(4 of agreement 
attached as Exhibit 4-A). Mr. Hubbard and certain other 
persons also had a right to pre-publication review. 

(Garrison D. Tr. p. 11., Exhibit 2) 

As we have mentioned, Mr. Armstrong assumed, as part of 
his duties in connection with the archives project, the res¬ 
ponsibility of assisting Mr. Garrison in the preparation of 
this biography. (Garrison D. Tr. pp. 89-90, Exhibit 2). 
Between October, 1980, and December, 1981, Mr. Armstrong 
worked closely with Mr. Garrison. His primary responsibi¬ 
lity was to provide Mr. Garrison information from the 
Archives which he felt would be helpful to Mr. Garrison in 
writing the biography. ( Id. at p. 19). The archives post 
is described in the declaration of Lawrence H. Brennan as 
follows: 

"5. The Personal Public Relations Office 
(hereafter 'PPRO'), wherein defendant Gerald 
Armstrong was posted, was a division of CSC 
throughout 1980 and 1981. The archives 
referred to above was maintained within PPRO 
by defendant Armstrong as the senior PPRO 
Researcher and funded by CSC monies. 

"6. It is standard Scientology policy to 
assign duties and responsibilities to posts , 
not persons . I can unqualifiedly state that 
the 'research assistant' assigned to Mr. 
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Garrison by CSC, pursuant to CSC's agreement 
with AOSH DK, was the post as Senior PPRO 
Researcher and not the individual Gerald 
Armstrong. Whatever individual held that 
post was responsible for assisting Mr. 

Garrison and, in fact, another individual was 
assigned to that post following defendant 
Armstrong's departure and did assist Mr. 

Garrison." (Exhibit 4). 

The documents contained in the Archives were considered 
by Mr. Armstrong and those other Church officials who knew 
of its existence to be extremely valuable. Great precau¬ 
tions were made to protect the materials from destruction. 

In addition, access to the archives area was extremely 
limited. (See Declaration of Barbara DeCelle 1|3, Exhibit 
6). The documents were maintained in locked file cabinets 
in a closed and locked room which was located in an area 
that required authorization to enter. Those materials 
obtained from the Hubbard personal storage area were known 
by Mr. Armstrong, and those who had access to them, to be 
private, personal and extremely confidential. (See 
Armstrong D. Tr., #4, p. 161, Exhibit 1-D). 

Most' of the documents provided to Mr. Garrison were 
first copied by Mr. Armstrong so that the originals could be 
retained in the archives and Mr. Garrison was provided 
copies. As soon as he had completed his work with these 
documents, Mr. Garrison returned them to the Church. Mr. 
Garrison understood, at all times, that any information pro- 
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vided to him was for the limited purpose of producing the 
biography. He knew that the documents or copies of docu¬ 
ments provided to him were to be returned and that the infor¬ 
mation contained therein was to be kept in the strictest 
confidence. Mr. Garrison was also aware that at no time was 
he given the right to disseminate the information contained 
in these materials or otherwise use them for any purpose 
other than the biography. (Garrison D. Tr., p. 11,Exhibit 
2 ) . 

Mr. Armstrong as the archivist, also knew that the 
materials were provided to Mr. Garrison for the limited 
purpose of preparation of the biography. In response to a 
question in deposition as to whether he was aware of this 
limited purpose, Mr. Armstrong testified as follows: 

"A. So that's why — that's how they were 
provided to him. 

Q. That's right. And you knew that that was 
the only purpose for which they were provided 
to him; didn't you? 

A. That's the only reason I did provide them 
to him. 

Q. And that was the only reason that they 
were provided to him; right? 

A. That's correct. 

Q. And they weren't to be used for any other 
reason, were they? 

A. It never came up. 




18 








1 

2 

3 

4 

5 

G 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1G 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


Q. It has come up now. It came up when you 
sent the materials out. 

A. That's right. 

Q. So now it's come up. So now the question 
is didn't you know that they were only for 
use for the biography project? 

A. It never came up. 

Q. Now it's come up. So answer my question. 

Didn't you know that they weren't to be used 

for any other purpose? 

A. Yeah. I couldn't imagine them being used 

for any other purpose. That's the only 
reason I provided them to Mr. Garrison. What 

happened subsequently is a whole different 

picture." (Emphasis supplied) (Armstrong 
D. Tr. #4, p. 207-208 Exhibit 1-D). 

In another portion of the Church of Scientology complex 
in Los Angeles is the Controller's Office. Prior to May, 
1981, the Controller position was held by intervenor Mary 
Sue Hubbard. After Mrs. Hubbard left that position, she was 
replaced by an individual named Gordon Cook. In the 
Controller's Office was located a storage area called the 
Controller's archives. This consisted of approximately 15 
to 20 steamer trunks full of Mr. and Mrs. Hubbard's personal 
storage materials. These trunks had been loaded some years 
earlier when the Hubbards left England, and had been stored 
on the ship Apollo when the Hubbards had lived aboard ship 
during the early 1970's. A Church of Scientology staff mem- 
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ber named Tom Vorm was, during 1981, and still is, respon¬ 
sible for overseeing the Controller's archives. (See 
Declaration of Tom Vorm, attached as Exhibit 17). 


During 1981 Mr. Vorm was approached by Mr. Armstrong 
who asked to see the materials contained in the Controller's 
archives to determine what would be useful for the biography 
project. While Mrs. Hubbard held the Controller post, Mr. 
Vorm always sought her approval before permitting access. 

In May, 1981, however, Mrs. Hubbard left her staff position 
and was no longer available to screen what materials might 
be made available to others. During the Fall of 1981, Mr. 
Armstrong again contacted Mr. Vorm. This time Mr. 

Armstrong was allowed to go through the steamer trunks. Mr. 
Vorm also permitted Mr. Armstrong to take several boxes of 
materials to be used for the biography. ( Id. at 1|6) 

Mr. Vorm was reluctant to release these materials, but, 
because he was advised that the information contained 
therein was necessary to completion of the biography, he 
agreed. Mr. Vorm did not obtain the permission of 
Mrs. Hubbard to release these materials to Mr. Armstrong. 

He did obtain permission from Gordon Cook, who had replaced 
Mrs. Hubbard as Controller. ( Id. ) There was no question in 
anyone's mind that the documents, memorabilia, artifacts and 
other materials contained in the steamer trunks belonged to 
Mr. and Mrs. Hubbard and would be returned to the Church's 
safekeeping when Mr. Garrison had finished with them. 

While holding the archives post in late 1981, Mr. 
Armstrong also obtained possession of four original cassette 
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tapes. According to Mr. Armstrong, these are recordings of 
a meeting of Scientology corporate representatives, represen¬ 
tatives of L. Ron Hubbard, and their attorneys. (Armstrong 


D. Tr., #1, p. 102, Exhibit 1-A). The circumstances under 
which Mr. Armstrong gained possession of these tapes is 
subject to dispute. For purposes of this motion only we 
will accept Mr. Armstrong's version that he was given these 
cassette tapes by Barbara DeCelle, a Scientology staff mem¬ 
ber who worked in the PPRO as a secretary. According to Mr. 
Armstrong the tapes were "not needed anymore" so were pro¬ 
vided to him to be used for the archives project, presumably 
to record future interviews. ( Id. at p. 106). Mr. 

Armstrong was a member of the Church and holding his 
archives post when he obtained these cassette tapes. ( Id. 
at pages 107-108). There is no suggestion in the record 
that he was given these tapes for his personal use. He 
retained possession of the tapes when he left the Church and 
first listened to them in May, 1982. ( Id. ) Two of these 
tapes were subsequently sent by Mr. Armstrong to Michael 
Flynn. ( Id. at p. 102.) 

While acting as archivist, Mr. Armstrong gained access 
to a vast array of personal papers of L. Ron and Mary Sue 
Hubbard. Primarily these personal papers, as described 
above, came from the personal storage area at Gilman Hot 
Springs, and from the steamer trunks contained in the 
Controller's Archives. Defendant Armstrong concedes that 
any authority to obtain such papers was for the limited 
purpose of researching the authorized biography of 
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Mr. Hubbard to be written by Omar Garrison, and for no other 
purpose. Defendant also concedes that his access to these 
documents was granted solely in the context of his position 
within the Church of Scientology of California of which, at 
the time, he was a faithful adherent. 

Mr. Armstrong left his staff position with the Church 
in December, 1981. Prior to leaving, and after making the 
decision to leave, he made copies of between 5,000 and 
15,000 pages of documents from the archives project. 
(Declaration of Gerald Armstrong 1135, Exhibit 14) 

Mr. Armstrong also took with him, when he left, or shortly 
before he left, a great deal of original material which had 
been provided to the archives by Tom Vorm. According to Mr. 
Armstrong, the copies of archives documents and the personal 
materials from the Controller's archives were taken by Mr. 
Armstrong to Omar Garrison. ( Id. ) 

After leaving his Scientology staff position, Mr. 
Armstrong continued to assist Mr. Garrison on the biography 
project. ( Id. ) Mr. Garrison has described the nature of 
Mr. Armstrong's assistance as follows: 

"It was to help locate things and materials; 
that was it, to help me locate things. 

Because, as I said, he had a very astonishing 
recall and memory of where things were, and 
would save me hours and hours because I could 
say, 'Well, where is this?' And also he was 
able to readjust some of this material so it 
would bring it in alignment and I wouldn't 
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overlook something which perhaps was down the 
way, and I wouldn't even know about it so I 
couldn't ask him about it because I didn't 


have knowledge of it. So rearrangement as 
well." (Garrison D. Tr. p. 23, Exhibit 2). 

Mr. Garrison further testified that in the Spring of 
1982 Mr. Armstrong obtained employment at the law firm of 
Feldsott, Lee and Van Gemert in Newport Beach, California. 
( Id. ) In response to inquiry of whether Mr. Armstrong's 
work on the biography diminished after obtaining employment 
at the Feldsott law firm, Mr. Garrison testified: 

"Oh, considerably, yes, almost entirely. I 
mean — well, he was very good about this 
because he was never — he was never 
reimbursed for any of his services after he 
left the Church. But he was very good about 
it, because I was constantly ringing him up - 
-and right up to the time that I left off 
writing the book and asked him where certain 
things were." ( Id. at p. 24). 

Several months after leaving the Church, beginning in 
May, 1982, Mr. Armstrong approached Mr. Garrison and asked 
him for some of the materials he had originally delivered to 
Mr. Garrison while on the archives post. Mr. Armstrong 
represented that a certain limited number of documents were 
necessary for "evidence" in his lawsuit. (Armstrong 
D. Tr. #4, p. 198, Exhibit 1-D). Mr. Armstrong has 
admitted, however, that he did not have any pending legal 
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case at the time. 


( Id.) Mr. Garrison also knew that he was 


exceeding his own authority in permitting Mr. Armstrong to 
take these documents. He testifid that the documents were 
provided only because they were "necessary ... to do a full 
and complete biography." (Garrison D. Tr., p. 8, Exhibit 
2). And he further testified: 

"Q. Now, in the past you indicatd that you 
had written other subjects that generally 
were in the area of Scientology. Had you 
been provided materials in preparing those? 

"A. Copious materials, enormous amounts of 
materials. 

"Q. And had it been your general practice to 
keep those materials confidential between you 
and the people who had provided them to you, 
essentially? 

"A. Yes." (Id^ at pp. 10-11). 

Therefore, Mr. Grrison was well aware that by giving these 
documents to Mr. Armstrong he was going beyond the limited 
use of the documents that had been permitted. 

Mr. Garrison also testified that he did not know 
exactly how many documents Mr. Armstrong took, but estimated 
it to be approximately 12 binders. ( Id. at pp. 27-28). Mr. 
Armstrong has admitted taking approximately 1000 pages of 
materials, including a binder of correspondence between 
L. Ron Hubbard and his son, Ronald DeWolf; naval records; 
correspondence between Mr. Hubbard and Helen O'Brien from 
the early 1950's and other documents and files which have no 
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bearing on any conceivable lawsuit. (See Armstrong D. Tr. 
#4, p. 201, Exhibit 1-D). In spite of the fact that Mr. 
Armstrong took a large number of documents and that many of 
these were unrelated to any legal case, he obtained them 
from Mr. Garrison on the representation that documents were 
required for such a limited purpose. Mr. Garrison has tes¬ 
tified regarding this matter as follows: 

"They were characterized [by Gerald 
Armstrong] to me as mostly legal documents 
that were necessary because I was constantly 
like a broken record telling Mr. Armstrong 
that under no circumstances was he to take, 
to disseminate or let out of my ken biogra¬ 
phical information. My — I was constantly 
reminding him we'd have to limit the material 
to what he needed for legal purposes; and 
what that was I had no way of knowing because 
I was not his attorney and I didn't — I 
wasn't in charge of his case. I didn't know 
what kind of case they were working out. I 
never consulted with them. But there was 
always a caution that I didn't want any bio¬ 
graphical materials to be disseminated." 

(Garrison D. Tr., p. 29, Exhibit 2). 

Mr. Armstrong also regained possession of the original 
materials which had been contained in the Controller's 
archives and which had been given to Mr. Garrison in 
December, 1981. Mr. Garrison had requested that Mr. 
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Armstrong sort through these materials and provide him with 
any information useful for the biography. Mr. Armstrong 
then made copies of those documents he felt would be useful 
and provided these to Mr. Garrison. The originals were, 
however, retained by Mr. Armstrong. (Armstrong D.Tr., #4, 
p. 180, Exhibit 1-D). 

Subsequent to June or July, 1983, Mr. Armstrong ceased 
assisting Omar Garrison in any way on the biography project. 
( Id. at p. 133). As of September 19, 1983, the date of Mr. 
Armstrong's most recent deposition, he was not assisting 
Omar Garrison in any respect on any biography of L. Ron 
Hubbard. ( Id. at p. 132). Mr. Armstrong did not draft any 
portion of the biography. ( Id. at p. 141). Mr. Armstrong 
was not paid by Mr. Garrison for any work on the biography 
project. ( Id. at p. 141). 

It was only because of his earlier position of trust as 
archivist, and the relationship with Mr. Garrison that 
developed by virtue of that position, that the opportunity 
was presented for Mr. Armstrong to regain access to the 
Hubbard's personal archive materials. When he took this 
step, Mr. Armstrong knew that Mr. Garrison had these mate¬ 
rials only for use on the Hubbard biography (Armstrong 
D.Tr., #4, p. 207). He sought these materials, of course, 
for purposes unrelated to the biography. (Garrison D. Tr., 
p. 44, Exhibit 2). 

In May, June, July and August of 1982, Mr. Armstrong 
delivered to Michael Flynn, an attorney in Boston, 
Massachusetts, and one of the attorneys for Mr. Armstrong in 


26 















1 

2 

3 

4 

5 

G 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1G 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2G 

27 

28 


this proceeding, several boxes of material Mr. Armstrong 
had retained in his possession after leaving the Church, or 
which he had obtained subsequent to his leaving, from Mr. 


Garrison. (Armstrong D. Tr. #2, p. 234, Exhibit 1-B). 
Sometime later Mr. Armstrong provided additional materials 
to his local counsel in this action, Contos and Bunch. 
(Armstrong D. Tr. #2, pp. 235-236). 

Mr. Flynn's particular role has been described in the 
introduction above. He is the principal attorney repre¬ 
senting litigants against the Church of Scientology, L. Ron 
Hubbard and Mary Sue Hubbard. He recently filed an 
affidavit in United States District Court for the District 
of Massachusetts stating that he represents thirty-five 
plaintiffs and defendants in litigation with Scientology. 
(See Exhibit 12). He has filed a lawsuit against Mr. 

Hubbard seeking $140 million in damages. ( Id. ) He has 
conducted public hearings in the city of Clearwater, 

Florida, against the religion of Scientology. (See Exhibit 
12 ). And, he has spoken repeatedly at anti-Scientology 
meetings around the country. (See, e,g, , Phoenix speech in 
Los Angeles on June 25, 1983, 1983, a partial transcript of 
which is attached hereto as Exhibit 18). 

During May 26-28, 1982, at the Hotel Bonaventure in Los 
Angeles, Mr. Armstrong met with Mr. Flynn. Other indivi¬ 
duals were present for these meetings, including a producer 
for the ABC television program, "20/20." In the course of 
these meetings, Gerald Armstrong gave to Mr. Flynn original 
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materials or copies of original materials from the archives 
project. (Armstrong D. Tr. #4, p. 209-212, Exhibit 1-D). 


Between June, 1982, and August, 1983, Mr. Armstrong 
knowingly allowed Michael Flynn to utilize some of the 
original materials and copies of original materials, which 
he had sent to Mr. Flynn during the same time period, in 
litigation other than the instant suit. (Request for 
Admissions No. 74 and response thereto, attached as Exhibit 
8 ) . 

On August 2, 1982, plaintiff Church of Scientology of 
California filed its complaint against Mr. Armstrong seeking 
damages for conversion, breach of a fiduciary duty, the 
impression of a constructive trust and declaratory and 
injunctive relief in connection with Mr. Armstrong's refusal 
to return the documents noted above. The summons and com¬ 
plaint were served by Mr. Armstrong on August 3, 1982. 

On August 3, 1982, the plaintiff, Church of Scientology 
of California, requested the issuance of a temporary 
restraining order enjoining further dissemination and dis¬ 
closure of the contents of the above-mentioned material by 
Mr. Armstrong. Plaintiff sought an order to show cause re: 
preliminary injunction. The temporary restraining order was 
denied, but the court did issue an order to show cause which 
set a hearing on the preliminary injunction request for 
September 24, 1982, in Department 85. 

On August 17 and 18, 1982, the deposition of Gerald 
Armstrong was taken by plaintiff. Following this deposition 
the Church moved under §1008(b) of the Code of Civil 
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Procedure for reconsideration of its application for tem¬ 
porary restraining order on August 24, 1982. In response to 
this motion, the court issued an order that defendant, 

Gerald Armstrong, his agents, assigns or attorneys, deposit 
under seal of the court all documents, tape recordings and 
other items of property, including other originals and 
copies thereof, which Mr. Armstrong had taken from the 
Church. These materials were turned over to the court by 
Michael Flynn and Contos and Bunch, and are the documents at 
issue. 

A hearing on plaintiff's motion for a preliminary 
injunction took place on September 24, 1982. By order dated 
October 4, 1982, the court granted the application for pre¬ 
liminary injunction (a copy of the order is attached as 
Exhibit 9). The preliminary injunction, executed by Judge 
Cole on October 4, 1982, requires that all of the subject 
material be returned to the clerk of the court and be kept 
under seal during pendency of this action or until further 
order of the court. The order further provides as follows: 
"That such inspection is for the purpose of 
preparing for the within litigation, and that 
the materials inspected may be used for that 
purpose. There shall be no dissemination, 
publication or other use of the information 
contained in said materials except for the 
purpose of this litigation." ( Id . ) . 

It should be noted that at the time of the September 24 
hearing the factual circumstances regarding what documents 


29 














1 

2 

3 

4 

5 

G 

7 

8 

9 

10 

11 

12 

13 

14 

15 

1G 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2G 

27 

28 


were being held by Mr. Armstrong, where he had obtained 
them, and what he was doing with them, had not yet been 
sorted out. Mr. Armstrong made wild claims about saving the 
materials from destruction and being the personal represen¬ 
tative of L. Ron Hubbard that could not, at that time be 
adequately refuted. Subsequent discovery has, however, 
established such claims to be totally without substance. 

On November 18, 1982, Mary Sue Hubbard filed a motion 
to intervene in the instant case. Her motion was granted 
following a hearing on the matter on November 29, 1982. An 
amended complaint in intervention was filed December 8, 

1982. In her amended complaint in intervention, Mrs. 

Hubbard seeks damages for conversion, invasion of privacy, 
return of personal property and declaratory and injunctive 
relief. Mrs. Hubbard sought intervention in this matter to 
establish her and her husband's superior interests to the 
property in question, to prevent unwarranted dissemination 
and disclosure, and to have the property returned to her 
control, on her own behalf and as her husband's personal 
representative with regard to this property. 

On December 8, 1982, a hearing was held in Department 
85 of the above-entitled court, before the Honorable Judge 
Cole, on plaintiff Church of Scientology's motion for clari¬ 
fication of the preliminary injunction. Counsel for all 
parties appeared at the hearing. The court issued an order 
dated December 23, 1982 (a copy of this order is attached as 
Exhibit 10). 
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In its motion for clarification, the Church of 


Scientology contended that attorneys representing defendant 
Gerald Armstrong had been disclosing contents of the sealed 
documents in proceedings outside the instant case. The 
court reiterated that "counsel in this case will be allowed 
to examine the documents only for use in this case." The 
written order itself states as follows: 

"Counsel for the parties in this case shall 
be entitled to inspect the materials under 
the protective custody of this court solely 
for use in this case. Counsel shall not dis¬ 
seminate information about these documents or 
their contents except in papers filed in pro¬ 
ceedings in this action." ( Id. ) 

Mr. Armstrong's deposition was taken by counsel for 
Mrs. Hubbard on January 14, 1983. Upon inquiry, Mr. 
Armstrong admitted, in all essential respects, that he has 
no possessory interest in these materials: 

Q. Have you ever observed in all of your 
years of Scientology a situation in which 
they [the Hubbards] ever granted such per¬ 
mission to someone who was hostile to them 
and to Scientology? 

• • • 

THE WITNESS: No. 

BY MR. LITT: 

Q. Do you have any facts to point you to 
indicate that they would do so now. 
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A. No. 


Q. Did you testify previously that you 
considered these documents to belong to Mr. 

Hubbard? 

A. At least some of them. 

Q. The bulk of them? 

A. Yes. 

Q. And perhaps a few that belong to one or 
another Scientology organization? 

A. Uh-huh. 

Q. That's still your testimony? 

A. Yes. 

(Armstrong D.Tr., #3, pp. 116-117, Exhibit 1- 
C) . 

On February 8, 1983, the law firm of Lenske, Lenske, 
Heller and Magasin, representing L. Ron Hubbard, delivered 
to this court an authenticated, handwritten, two-page letter 
from L. Ron Hubbard. In that letter Mr. Hubbard informed 
the court that he was the rightful owner of the documents 
under seal and that he had entrusted them for safekeeping to 
the Church. He further requested that the documents be 
returned to the "church or to their legal representatives." 

A copy of this letter was also served on the Church of 
Scientology. (The copy received by the Church and a typed 
version are attached as Exhibit 19). Since it is undisputed 
that the documents belong to Mr. Hubbard, the letter esta¬ 
blishes his desire that the documents in question be 
returned to the Church. 
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On April 26, 1983, plaintiff and intervenor jointly 
filed a motion to modify the preliminary injunction. This 
matter was heard in Department 86 before the Honorable Leon 
Savitch. Plaintiff and intervenor sought to have the docu¬ 
ments returned to the possession of the Church pending out¬ 
come of the case. The court, however, concluded that there 
had not been a substantial change in the circumstances from 
the time of Judge Cole's original order to justify such a 
modification. Accordingly, he left the preliminary injunc¬ 
tion intact. (See Reporters Transcript of proceedings, 

April 26, 1983, at p. 11, Exhibit 11). Since that time, 
there has been a substantial change, concerning which there 
is no factual dispute, as we now discuss. 

On July 12, 1983, counsel for intervenor Mary Sue 
Hubbard took the deposition of Omar V. Garrison. Mr. 

Garrison testified that he began writing the biography, 
pursuant to the contract noted above, in October, 1980. In 
May, 1982, a meeting was held between Mr. Garrison and repre¬ 
sentatives of the publisher regarding Mr. Garrison's request 
to renegotiate the biography contract. Following that 
meeting, at which the contract dispute was not resolved, it 
was Mr. Garrison's view that he was no longer working pur¬ 
suant to the contract. (Garrison D.Tr. p. 52, Exhibit 2). 
Subsequent to May, 1982, Mr. Garrison continued to work on a 
biography but "not the one envisioned" in the contract. 

( Id. at p. 53). 

In June, 1983, Mr. Garrison and New Era publishing 
company, the successor of AOSH DK, reached an agreement pur- 
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suant to which Mr. Garrison agreed not to publish any 
biography whatsoever regarding L. Ron Hubbard. This settle¬ 
ment agreement clearly eliminates any claim to possession 
that Mr. Armstrong has previously advnaced on the theory of 
his continuing work on Mr. Garrison's biography. This set¬ 
tlement agreement, executed June 27, 1983, included the 
following statements: 

"2. The contract between OVG and AOSH, 

DK, dated October 30, 1980, is considered by 
all parties to be null and void and no longer 
has any force and effect. 

"3. OVG will not publish any biography 
of L. Ron Hubbard, and is not working on a 
biography of L. Ron Hubbard pursuant to the 
contract described in par. 2 or on any other 
basis. 
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"4. OVG has delivered to the Church of 
Scientology International all documents and 
materials obtained from any Church of Scien¬ 
tology, L. Ron Hubbard, Mary Sue Hubbard, or 
any Scientology organization, which he came 
into possession of in conection with the pre¬ 
paration of a biography of L. Ron Hubbrd. 

This includes all materials of any sort pro¬ 
vided to him from any Church of Scientology 
Archives or provided to him by Gerald 
Armstrong. OVG, by the terms of the 
settlement agreement, relinquishes any claim 
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to continue to possess any of these 


materials." (Declaration of Lawrence H. 

Brennan, 1|8, Exhibit 4). 

Mr. Garrison confirmed that he is not working on a 
biography of Mr. Hubbard under either the October, 1980, 
contract or on any other basis. He delivered to the Church 
of Scientology International all documents and materials 

j provided by the Church to Mr. Garrison in connection with 

| 

the biography. Mr. Garrison claims no right of possession 
to any such materials. (Garrison D. Tr. pp. 55-57, Exhibit 
2 ) . 

There is clearly now a very substantial change in the 

j 

circumstances since the inception of this action, which com- 

j 

pels granting of the motion for summary judgment requested 
herein. Defendant Armstrong contended, in his memorandum in 
opposition to the request to modify the preliminary injunc¬ 
tion, that he had a possessory right by virture of the con¬ 
tract between the Scientology publisher and Omar Garrison to 
write a biography of L. Ron Hubbard. It is undisputed that 
that contract is no longer in existence. This substantial 
and qualitative change in circumstances requires the 
granting of this motion. 

As noted above, the chronology regarding the documents 
is not disputed in any material respect by Mr. Armstrong. 
Indeed, this history of the materials comes primarily from 
Mr. Armstrong's deposition testimony, supplemented in part 
by the declarations of other individuals. Given this 
undisputed course of conduct, Mary Sue Hubbard and the 
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Church of Scientology of California bring this Summary 
Judgment Motion seeking the return of the documents to the 
safekeeping of the Church of Scientology. 


SUMMARY OF UNCONTESTED EVIDENCE 
ON PLAINTIFF AND INTERVENOR'S 
MATERIAL ALLEGATIONS 

A_^ MATERIALS OBTAINED FROM THE HUBBARD'S PERSONAL STORAGE 

AT GILMAN HOT SPRINGS. 

1. The materials held under seal by the court come 
primarily from two sources: (a) the Hubbards' personal 
storage area located, in early 1980, in Gilman Hot Springs; 
(b) the Controller’s Archives located, in late 1981, at the 
Church of Scientology offices in Los Angeles, California. 

Armstrong D. Tr. #1, page 67. 

2. Most of the materials held under seal are the personal 
possessions of L. Ron Hubbard. 

Armstrong D. Tr. #1, page 67. 

3. Some of the materials belong to Mary Sue Hubbard and 
others to various Scientology organizations. 

Armstrong D. Tr. #3, pages 116-117. 

4. The materials were obtained by Mr. Armstrong in his 
capacity as a Scientology staff member. 

Armstrong D. Tr. #4, Sept. 19, 1983, page 240. 
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5. Gerald Armstrong became a Scientology staff member and 
a member of the Scientology-affiliated Sea Organization in 


1971. 

Armstrong D. Tr. #1, page 13. 

6. The Sea Organization is a fraternal Organization 
existing within the formalized structure of the Church of 
Scientology. It consists of highly dedicated members of the 
Church. These members take vows of eternal service. 

Declaration of Michael Howson. 

7. From approximately Spring, 1979, until January, 1980, 
Gerald Armstrong, as a Scientology staff member and member 
of the Sea Organization, resided at the Scientology facility 
located in Gilman Hot Springs, California. 

Armstrong Declaration, % 2 . 

8. In his capacity as a Scientology staff member and 
member of the Sea Organization, Gerald Armstrong was 
assigned, during approximately Summer, 1979, to a post 
within the household unit (HU). 

Armstrong D. Tr. #3, page 43. 

9. The household unit was responsible for maintaining the 
Hubbards' personal storage area located on the top floor of 
an old hotel on the property. 

Armstrong Declaration, 1|4. 
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10. Brenda Black, another member of the household unit, was 
personally responsible for supervising the Hubbards' storage 
area. 

Armstrong Declaration, 1[4. 

11. In late 1979 or early January, 1980, Brenda Black 
located a box which contained personal papers, diaries, and 
other writings of L. Ron Hubbard's from the pre-1950 period. 

Armstrong Declaration, 1(6. 

12. Brenda Black approached Mr. Armstrong and asked what 
should be done with the box because Mr. Armstrong was her 
senior and held a senior staff position within the household 
unit. 

Armstrong D. Tr. #4, page 240. 

13. In telling Brenda Black that the materials should be 
saved, Mr. Armstrong was carrying out his responsibilities 
as a Sea Organization and Church of Scientology member. 

Armstrong D. Tr. #4, page 240. 

14. Gerald Armstrong took the box to a senior member of the 
Public Relations Bureau, Laurel Sullivan, and asked her what 
should be done with the materials. 

Armstrong D. Tr. #4, page 149. 

15. The box of documents was placed in the custody of 
Laurel Sullivan. 
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Armstrong D. Tr. #4, page 151. 


16. When Gerald Armstrong took the box of L. Ron Hubbard 
personal possessions to his seniors, they also said that the 
materials should be saved. 

Armstrong D. Tr. #4, page 240. 

17. Everyone that was consulted on the question believed 
these personal materials should be saved. 

Armstrong D. Tr. #4, page 241. 

18. Brenda Black also showed Gerald Armstrong approximately 
20 boxes containing early writings, personal memorabilia, 
correspondence, magazines, and other materials which were 
being stored in the Hubbards' personal storage area at 
Gilman Hot Springs. 

Armstrong Declaration, 1|6. 

19. Nobody suggested that these materials should be 
destroyed. 

Armstrong D. Tr. #4, page 241. 

20. Following the incident in which Mr. Armstrong learned 
about the boxes of L. Ron Hubbard's personal possessions 
stored in Gilman Hot Springs, he petitioned to be appointed 
to the Archives position in order that these materials could 
be preserved. 

Armstrong D. Tr. #4, page 241. 
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21. This petition was submitted by Mr. Armstrong by placing 
it in an "out basket" in the carpenter's shop and it was 
processed through organizational channels. 


Armstrong D. Tr. #3, page 50. 

22. Mr. Armstrong never communicated or corresponded in any 
way directly to Mr. Hubbard regarding the biography project. 

Armstrong D. Tr. #3, page 49. 

23. In early February, 1980, Mr. Armstrong moved from 
Gilman Hot Springs to the Church's main offices in Los 
Angeles (also referred to as the "Cedars Complex"). 

Armstrong Declaration, l|9. 

24. Shortly after moving to Los Angeles Mr. Armstrong 
returned to Gilman Hot Springs and obtained from the 
Hubbards' personal storage area approximately 21-23 boxes 
containing the L. Ron Hubbard personal possessions which had 
been stored there. These were placed in the Church's 
Archives in Los Angeles. 

Armstrong D. Tr. #3, page 74. 

25. Laurel Sullivan gave Mr. Armstrong the instructions to 
move these materials. 

Armstrong D. Tr. #3, p. 75. 
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B. 


MATERIALS FROM CONTROLLER'S ARCHIVES 


26. In the Cedars Complex was located the Controller's 
Office which, prior to May, 1981, was occupied by Mary Sue 
Hubbard. Stored under the authority of the Controller were 
the Controller's Archives. These were, during 1981, under 
the authority of Scientology staff member, Tom Vorm. The 
Controller's Archives consisted of steamer trunks containing 
a variety of personal possessions of L. Ron and Mary Sue 
Hubbard. 

Declaration of Tom Vorm. 

27. In October or November, 1981, Gerald Armstrong 
requested of Mr. Vorm the transfer of those materials that 
might be of use to the biography from the Controller's 
Archives to Mr. Armstrong. Mr. Vorm permitted Mr. 

Armstrong to take some of these original materials. 

Armstrong D. Tr. #3, page 79. 

28. These materials were provided to Mr. Armstrong for the 
purpose of assisting Omar Garrison on the biography project. 

Declaration of Tom Vorm. 

29. Prior to leaving the Sea Organization in December, 

1981, Gerald Armstrong provided to Omar Garrison three to 
four boxes of original materials Mr. Armstrong had acquired 
from the Controller's archives. 

Armstrong D. Tr. #4, pages 154-157. 
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30. In approximately March and April, 1982, Mr. Garrison 
provided to Mr. Armstrong the boxes of original materials 
obtained from the Controller's archives and asked Mr. 
Armstrong to sort through these materials to determine what 
was relevant for the biography. 

Armstrong D. Tr. #4, pages 179-180. 

31. Those original materials that Mr. Armstrong determined 
were relevant for Mr. Garrison's purposes were copied and 
the copies given to Mr. Garrison. Mr. Armstrong retained 
the original documents. 

Armstrong D. Tr. #4, page 180. 

C. CASSETTE TAPES 

32. While holding the Archives post in late 1981, Mr. 
Armstrong obtained possession of four original cassette 
tapes which are, according to Mr. Armstrong, recordings of a 
meeting of Scientology corporate representatives, 
representatives of L. Ron Hubbard, and their attorneys. 

Armstrong D. Tr. #1, page 102. 

33. Gerald Armstrong was a member of the Church when he 
came into possession of the tapes. 

Armstrong D. Tr. #1, pages 107-108. 

34. Mr. Armstrong took the tapes to Omar Garrison when he 
left the Church and first listened to them in May, 1982. 

Armstrong D. Tr. #1, page 107-108. 
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35. Two of these tapes were sent, by Mr. Armstrong, to 
Michael Flynn. 


Armstrong D. Tr. #1, page 102. 


THE ARCHIVES PROJECT 

36. A purpose of the Archives Project was to preserve the 
personal materials of L. Ron Hubbard. 

Petition of Gerald Armstrong. 

37. Another purpose of the Archives Project was to compile 
information on the history of Scientology and Dianetics and 
gather biographyical information relating to L. Ron Hubbard. 

Armstrong D. Tr. #1, p. 20-21. 

38. Gerald Armstrong resided at the Cedars Complex from 
approximately February, 1980, until approximately December, 
1981. 

Declaration of Gerald Armstrong, 1|2. 

39. During the time that he resided at the Cedars Complex 
Gerald Armstrong continued to be a staff member of the Sea 
Organization. 

Armstrong D. Tr. #3, page 85. 

40. During the time he resided at the Cedars Complex Gerald 
Armstrong held the Scientology post of PERS PRO researcher 
(also referred to as "Archivist"). 

Armstrong D. Tr. #3, pages 55-56. 
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41. While holding the archives post Mr. Armstrong received 
a weekly stipend paid by the Church of Scientology. 


Armstrong D. Tr. #4, page 225. 

42. The food, housing and other items provided to Gerald 
Armstrong while he held the archives post were paid by the 
Church of Scientology. 

Armstrong D. Tr. #4, page 226. 

43. Gerald Armstrong was not on the personal payroll of 
L. Ron Hubbard at any time. 

Armstrong D. Tr. #4, page 226. 

44. While holding the post of PERS PRO researcher Mr. 
Armstrong submitted written reports to his seniors within 
the Church structure. 

Armstrong D. Tr. #3, pages 85-86. 

45. The Hubbard archives were maintained in locked file 
cabinets in a closed and locked room which was located in an 
area that required authorization to enter. 

Armstrong D. Tr. #3, pages 85-86. 

E_j_ THE BIOGRAPHY PROJECT 

46. In October, 1980, a contract was entered into between 
AOSH DK, a Scientology publishing company, and Omar 
Garrison, to write a biography of L. Ron Hubbard. 

Garrison D. Tr. page 7. 
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47. The contract between AOSH DK and Mr. Garrison provided 
that the publisher would make available to the writer a 
research assistant. 


Garrison D. Tr., page 89-90. 

48. AOSH DK requested that the Church of Scientology make 
available a staff person to assist Mr. Garrison on the 
biography. 

Declaration of Lawrence Brennan, #4. 

49. Gerald Armstrong was the individual assigned by the 
Church to assist Mr. Garrison in that biography. 

Garrison D. Tr. page 89-90. 

50. The materials provided to Mr. Garrison from the 
archives were to be kept confidential between Mr. Garrison 
and the people who had provided them. 

Garrison D. Tr. page 11. 

51. When Mr. Armstrong provided materials to Mr. Garrison 
he knew that these were provided for the limited purpose of 
Mr. Garrison's use in preparation of the biography of L. Ron 
Hubbard. 

Armstrong D. Tr. #4, pages 207-208. 

52. Information provided to Mr. Garrison included personal 
records of Mr. and Mrs. Hubbard. 

Garrison D. Tr. page 15. 
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53. Mr. Armstrong played two interrelated roles in relation 
to the biography. First, he gathered materials which he 
felt would be relevant to the biography. And, second, he 
was a resource on which Mr. Garrison could draw if he had a 
question about the materials. 

Garrison D. Tr. page 19. 

54. Gerald Armstrong was at no time Omar Garrison's agent, 
nor was he acting at any time on Mr. Garrison's behalf 
regarding the biography project. 

Garrison D. Tr. page 57. 

55. In approximately May, 1982, a meeting was held between 
Mr. Garrison and representatives of the publisher in an 
effort to renegotiate the biography contract. 

Garrison D. Tr. page 52. 

56. Subsequent to the meeting in May, 1982, because 
contract differences had not been resolved, Mr. Garrison 
continued to work on an L. Ron Hubbard biography but no 
longer pursuant to the contract with AOSH DK. 

Garrison D. Tr. page 53. 

57. Subsequent to May, 1982, it was contemplated by Mr. 
Garrison that the biography on which he was working would 
not be published by AOSH DK. 

Garrison D. Tr. page 53. 
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58. In June, 1983, Omar Garrison and Hew Era Publications, 
successor to AOSH DK, entered into an agreement whereby Mr. 
Garrison agreed not to publish any biography of L. Ron 
Hubbard. 

Garrison D. Tr. page 56. 

59. Pursuant to the June, 1983, agreement, Omar Garrison 
has, since that date, ceased working on any biography of L. 
Ron Hubbard and is not presently working on any biography of 
L. Ron Hubbard under either the October, 1980 contract or 
any other basis. 

Garrison D. Tr. page 56. 

60. As part of the agreement of June, 1983, Omar Garrison 
delivered to the Church of Scientology International all 
documents and materials provided to Mr. Garrison in 
connection with the biography. 

Garrison D. Tr. page 56. 

61. Omar Garrison currently makes no claim to possess any 
materials related to L. Ron Hubbard biography project. 

Garrison D. Tr. page 57. 

F. MR. ARMSTRONG'S ACTIVITIES AFTER LEAVING THE SEA 
ORGANIZATION 

62. In late November or early December, 1981, Gerald 
Armstrong decided to leave the Sea Organization. 

Armstrong Declaration, 1(30. 
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63. Prior to leaving the Sea Organization Mr. Armstrong 
copied a large quantity of materials for Mr. Garrison's use 
on the biography. This was delivered to Mr. Garrison when 
Mr. Armstrong left the Sea Organization on approximately 
December 12, 1981. 

Armstrong Declaration, 1132. 

64. After leaving his Scientology staff position Mr. 
Armstrong continued to assist Mr. Garrison on the biography 
project. 

Armstrong Declaration, 1135. 

65. In the Spring of 1982, Gerald Armstrong obtained 
employment at the law firm of Feldsott, Lee and Van Gemert 
in Newport Beach, California. 

Garrison D. Tr., p. 24. 

66. After obtaining employment at the Feldsott law firm, 

Mr. Armstrong had only limited contact with Omar Garrison 
regarding the biography project. 

Garrison D. Tr. page 24. 

67. Subsequent to June or July, 1983, Mr. Armstrong ceased 
assisting Omar Garrison in any way on the biography project. 

Armstrong D. Tr. #4, page 133. 
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68. As of September 19 r 1983, the date of Mr. Armstrong's 
deposition, he was not assisting Omar Garrison in any 
respect on a biography of L. Ron Hubbard. 


Armstrong D. Tr . #4, page 132. 

69. Mr. Armstrong did not draft any portion of the 
biography. 

Armstrong D. Tr. #4, page 141. 

70. Mr. Armstrong was not paid by Mr. Garrison for any work 
on the biography project. 

Armstrong D. Tr. #4, page 141. 

OBTAINING THE ARCHIVES MATERIALS FROM MR. GARRISON. 

71. On May 6, 1982, Gerald Armstrong contacted by telephone 
Boston Attorney, Michael Flynn. 

Armstrong Declaration, 1144. 

72. In May, 1982, Gerald Armstrong met Michael Flynn in 
Clearwater, Florida. 

Armstrong D. Tr. #1, p. 36. 

73. When Gerald Armstrong met with Mr. Flynn in Clearwater, 
Florida, he brought with him and showed to Mr. Flynn 
documents taken from the materials provided to Mr. Garrison. 
These included: 

a. A personal letter from Mary Sue Hubbard to L. Ron 
Hubbard; 
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b. 


An internal Church of Scientology communique 
regarding L. Ron Hubbard's estranged son, Ronald 
DeWolf; 


Armstrong D. Tr . #1, page 36. 

74. Beginning in May, 1982, after meeting with Michael 
Flynn, Gerald Armstrong approached Mr. Garrison asking 
permission to make copies of some documents he had 
previously delivered to Mr. Garrison. 

Garrison D. Tr., page 26. 

75. Mr. Armstrong represented to Mr. Garrison that he 
needed these documents for his "legal case." 

Garrison D. Tr. pages 28-31. 

76. Mr. Armstrong represented to Mr. Garrison that the 
materials taken and copied would be used only in connection 
with his legal matters. 

Garrison D. Tr. page 29. 

77. Mr. Garrison required Mr. Armstrong's assurance, before 
permitting him to copy the documents requested, that any 
documents taken by Mr. Armstrong would not be disseminated 
to third persons. 

Garrison D. Tr. pages 31-32. 

78. Among the documents taken from Mr. Garrison by Mr. 
Armstrong were the following: 
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a. A file labeled "tax matters"; 

b. Certain naval records of L. Ron Hubbard; 

c. L. Ron Hubbard's diary from the early 1940's; 

d. The manuscript for Excalibur ; 

e. Documents relating to the divorce between L. Ron 
Hubbard and his first wife, Sarah Northrop; 

Garrison D. Tr. pages 32-40. 

79. Gerald Armstrong's request of Mr. Garrison for 
materials to copy had no relation to the biography project. 

Garrison D. Tr. page 44. 

80. When Gerald Armstrong requested documents from Mr. 
Garrison for use as evidence in his "case" there was no 
lawsuit in existence. 

Armstrong D. Tr. #4, page 199. 

81. Mr. Armstrong obtained from Mr. Garrison several 
thousand pages of material which included a binder of 
correspondence between L. Ron Hubbard and his son, Ronald 
DeWolf; naval records; correspondence between L. Ron Hubbard 
and Helen O'Brien; and other documents and files, and sent 
these materials to Michael Flynn. 

Armstrong D. Tr. #4, page 201. 

82. Mr. Garrison also provided to Mr. Armstrong, at Mr. 
Armstrong's request, letters from L. Ron Hubbard relating to 
Don Purcell, and these were also sent to Michael Flynn. 
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Armstrong D. Tr. #4, pages 200- 201. 


83. In June or July, 1982, Mr. Armstrong mailed to Michael 
Flynn copies of certain naval records of L. Ron Hubbard. 

Armstrong D. Tr. #4, page 199. 

84. Mr. Armstrong also mailed to Michael Flynn copies he 
had made of certain materials Mr. Armstrong was reviewing 
for Mr. Garrison. 

Armstrong D. Tr. #4, page 203. 

85. On four or five occasions, in May, June, July and 
August, Mr. Armstrong sent to Michael Flynn, either 
originals or copies of documents obtained from Mr. 

Garrison. 

Armstrong D. Tr . #2, page 234. 

86. Between June, 1982 and August, 1983, Mr. Armstrong 
knowingly allowed Michael Flynn to utilize some of the 
original materials and copies of original materials, 
which he had sent to Mr. Flynn during the same time 
period, in litigation other than the instant suits. 
Response to Request for Admissions No. 74. 

87. Among the documents obtained by Mr. Armstrong from Omar 
Garrison and sent to Michael Flynn, are the following: 

a. Xeroxec copies of naval records relating to L. Ron 
Hubbard, including reports of medical 
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examinations, tranfer papers, reports on Mr. 
Hubbard's qualifications as an officer, etc. 

b. Xeroxed copies of letters between L. Ron Hubbard 

and his first wife, now deceased, Louise Grubb 

Hubbard. 

c. Xeroxed copies of letters between L. Ron Hubbard 
and his parents, both of whom are now deceased. 

d. Xeroxed copies of letters between L. Ron Hubbard 

and his second wife, Sara Northrup Hubbard. 

e. Xeroxed copies of letters between L. Ron Hubbard 

and his present wife, Mary Sue hubbard. 

f. Miscellaneous correspondence to, from or 
concerning L. Ron Hubbard. 

g. Various unpublished and/or personal writings and 
manuscripts by L. Ron Hubbard. 

h. Xeroxed copies of investigative reports regarding 
the death of Mr. Hubbard's son, Quentin. 

i. Taped cassette recordings of meetings between 
Church representativs, their counsel, and counsel 
for L. Ron Hubbard. 

j. Xeroxed copies of naval records relating to L. Ron 
Hubbard. 

k. Xeroxed copies of letters between Mr. Hubbard and 
his present wife, Mary Sue Hubbard. 

l. Original and xeroxed materials concerning legal 
matters of the late 1950's and early 1960's, 
including corespondence between Mr. Hubbard and 
his attorney of that time period. 
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m. Original and xeroxed correspondence to, from or 
relating to L. Ron Hubbard. 

n. Xeroxed copies of internal Church dispatches and 
memoranda. 

o. Family photographs from approximately 1957. 

p. Xeroxed copies of writings by Mr. Hubbard such as 
personal journals, poetry, and so forth. 

Declaration of Kenneth Long, if 7. 

88. Among the documents obtained by Mr. Armstrong from Omar 
Garrison and provided to Contos and Bunch, are the 
following: 

a. Original correspondence from L. Ron Hubbard to his 
attorney in the late 1950's and early 1960's, Mr. 
Oscar Brinkman. 

b. Original and xeroxed internal Church dispatches 
and memoranda. 

c. Original and xeroxed correspondence to, from and 
concerning L. Ron Hubbard, primarily in the mid to 
late 1960's. 

d. Newspaper clippings. 

e. Personal correspondence and documents between L. 
Ron Hubbard and his present wife, Mary Sue 
Hubbard, dating from the early 1950's. 

f. Xeroxed copies of correspondence between Mr. 
Hubbard and other immediate family members. 

g. Original and xeroxed correspondence between Mr. 
Hubbard and friends and others. 
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V Vw '*w Vw 

h. Xeroxed copies of writings by L. Ron Hubbard such 
as personal journals, poetry, etc. 

i. Internal Church dispatches and memoranda, both 
original xeroxed, and primarily from the 1960's. 

Declaration of Kenneth Long, 1|7. 

89. L. Ron Hubbard is the rightful owner of the documents 
held under seal. 

Letter of L. Ron Hubbard. 

90. L. Ron Hubbard has requested that the documents be 
returned for safekeeping to the Church or to the Church's 
legal representatives. 

Letter of L. Ron Hubbard. 
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STATUTES IN ISSUE 


Code of Civil Procedure §437c 

(a) Any party may move for summary 
judgment in any action or proceeding if it is 
contended that the action ha no merit or that 
there is no defense thereto. The motion may 
be at any time after 60 days have elapsed 
since the general appearance in the action or 
proceeding of each party against whom the 
motion is directed or at such earlier time 
after such general appearance as the court, 
with or without notice and upon good cause 
shown, may direct. Notice of the motion and 
supporting papers shall be served on the 
other party to the action at least 10 days 
before the time fixed for the hearing. The 
motion shall be heard no later than 45 days 
before the date of trial unless the court for 
good cause orders otherwise. The filing of 
such motion shall not extend the time within 
which a party must otherwise file a respon¬ 
sive pleading. 

(b) The motion shall be supported or 
opposed by affidavits, declarations, 
admissions, answers to interrogatories, depo¬ 
sitions and matters of which judicial notice 
shall or may be taken. Evidentiary objec- 
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tions, not raised here in writing or orally 
at the hearing shall be deemed waived. 


(c) The motion shall be granted if all 
the papers submitted show that there is no 
triable issue as to any material fact and 
that the moving party is entitled to a judg¬ 
ment as a matter of law. In determining 
whether the papers show that there is no 
triable issue as to any material fact the 
court shall consider all of the evidence set 
forth in the papers, except that to which 
objections have been made and sustained by 
the court, and all inferences reasonably de¬ 
ductible from such evidence, except summary 
judgment shall not be granted by the court 
based on inferences reasonably deductible 
from such evidence, if contradicted by other 
inferences or evidence, which raise a triable 
issue as to any material fact. 

• • • 

(f) If it appears that the proof 
supports the granting of such motion as to 
some but not all the issues involved in the 
action, or that one or more of the issues 
raised by a claim is admitted, or that one or 
more of the issues raised by a defense is 
conceded, the court shall, by order, specify 
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that such issues are without substantial con¬ 


troversy. At the trial of the action the 
issue so specified shall be deemed esta¬ 
blished and the action shall proceed as to 
the issues remaining. 

• • • 

Civil Code §3379 

A person entitled to the immediate 
possession of specific personal property may 
recover the same in the manner provided by 
the Code of Civil Procedure. 

Civil Code §3380 

Any person having the possession or 
control of a particular article of personal 
property, of which he is not the owner, may 
be compelled specifically to deliver it to 
the person entitled to its immediate posses¬ 
sion . 

Code of Civil Procedure §526 

An injunction may be granted in the fol¬ 
lowing cases: 

1. When it appears by the complaint 
that the plaintiff is entitled to the relief 
demanded, and such relief, or any part 
thereof, consists in restraining the commis- 
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sion or continuance of the act complained of, 
even for a limited period or perpetually; 


4. When pecuniary compensation would 
not afford adequate relief; 

5. Where it would be extremely diffi¬ 
cult to ascertain the amount of compensation 
which would afford adequate relief; 

• • • 

7. Where the obligation arises from a 
trust. 
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ARGUMENT 


I. UNDER THE LAW OF BAILMENTS THE CHURCH OF SCIENTOLOGY 

AND MARY SUE HUBBARD ARE ENTITLED TO IMMEDIATE RETURN 

THE PERSONAL PROPERTY. 

We have described in some detail above the undisputed 
facts which have a bearing on the issues presented to this 
court for determination. Reduced to its essentials, the 
record establishes the following: (1) The materials held 

under seal belong to L. Ron Hubbard;—^ (2) materials were 
being held for Mr. Hubbard by the Church of Scientology in 
the Church's archives; (3) Gerald Armstrong gained access to 
L. Ron Hubbard's personal materials by virtue of his posi¬ 
tion as a Scientology staff member; (4) Mr. Armstrong, while 
a Scientology staff member, and in his capacity as archi¬ 
vist, delivered these materials to Omar Garrison; (5) he 
delivered these materials to Mr. Garrison for the limited 
purpose of preparation of an authorized biography of L. Ron 
Hubbard; (6) the materials delivered to Mr. Garrison were 
confidential, and distribution to any third persons was 
strictly prohibited; (7) subsequent to Mr. Armstrong's 
leaving the Church of Scientology he approached Mr. 

Garrison, obtained materials he had previously delivered and 
conveyed these materials to Michael J. Flynn and others. 

—^ While, in fact, certain of the items in question 
are the personal property of Mary Sue Hubbard, she does not 
want to segregate these items at this time; it is not 
necessary for the purposes of this motion to distinguish 
between those owned by L. Ron Hubbard and those owned by 
Mary Sue Hubbard. 
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Perhaps most significantly, Mr. Armstrong has admitted 
repeatedly and without reservation that he does not own the 


documents in question. He states, rather, that L. Ron 
Hubbard owns the documents and that "they were taken from 
his archives and given to Omar Garrison." (Armstrong, D. 

Tr. #1, p. 67, Exhibit 1-A). Instead, he has suggested at 
various points in the litigation several bizarre theories 
under which he claims to have the right to possess these 
materials and hold them for the benefit of Mr. Hubbard. He 
also claims to be some sort of agent of Mr. Hubbard, acting 
under the contract between AOSH DK and Omar Garrison for 
production of the biography. In sections III, IV and V, 
below, we address directly these theories. But irrespective 
of defendant's contentions, groundless as they are, the 
record establishes that under principles of bailor-bailee 
relationships, Mr. Armstrong has no claim to the documents 
in question. 

The factual recitation discussed in the Statement of 
Facts above establishes a bailor-bailee relationship between 
Mr. and Mrs. Hubbard on the one hand, and the Church of 
Scientology of California on the other. The materials were 
collected by the Hubbards over 30 years of marriage and some 
of the memorabilia dates back to the 1920's. These personal 
possessions were stored on the Church premises, originally 
in the Hubbard's personal storage area at Gilman Hot Springs 
and in the Controller's Archives, and were brought together 
by Mr. Armstrong in to the Church's archives area. 
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The role played by Mr. Armstrong in relation to these 
documents requires a two-pronged factual analysis, both of 


which lead to the same conclusion — Mr. Armstrong is 
required to return the documents to the Church. Initially, 
Mr. Armstrong was given these documents by the Church for 
the limited purpose of transporting them to Omar Garrison 
and assisting Mr. Garrison on the biography project. In his 
capacity as the archivist and researcher, he was the agent 
of the Church in relation to these materials and, therefore, 
its bailee. By virtue of this position of trust 
Mr. Armstrong knew where the documents were located (i.e., 
with Mr. Garrison), and he established a relationship with 
Mr. Garrison which gave him continuing access to the 
materials. Although after December, 1981, he had left the 
Church, he retained a responsibility not to breach the con¬ 
fidence that he had gained as a result of his Scientology 
staff position. See Restatement of Agency, 2d, §396, 
discussed at V, infra . Therefore, he was under a continuing 
obligation to refrain from using the documents he had trans¬ 
ported to Mr. Garrison for any purpose other than for the 
biography project. He has testified, however, that when he 
regained possession of these materials from Omar Garrison 
and sent them to Michael Flynn, he did so for purposes unre¬ 
lated to the biography project. (Armstrong D. Tr. #4, 
p. 198, Exhibit 1-D). 

Secondly, Mr. Armstrong's obligation flows from his 
relationship to Mr. Garrison, who had a legal obligation to 
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the Church to use the materials for a limited purpose only. 
When he left the Church and deposited the materials with Mr. 
Garrison, he did so knowing that these materials were not to 
be disseminated to third persons and had been removed from 
the Church's archives only for the specific limited purpose 
of preparation of the L. Ron Hubbard biography by Mr. 
Garrison. Mr. Garrison held the position of bailee for the 
Church. Mr. Garrison has acknowledged that he always re¬ 
turned the documents when he had finished using them, fully 
intended to return these documents to the Church, and, 
indeed, has now returned all such documents in his posses¬ 
sion. This was his obligation as bailee to the Church in 
relation to the materials. Mr. Armstrong's access to the 
materials subsequent to leaving the Church was in all 
respects legally identical to that of Mr. Garrison. He was 
assisting Mr. Garrison on the biography project and, at Mr. 
Garrison's request, took possession of certain of the 
materials for that limited purpose. He, of course, was well 
aware that he was not permitted to use these materials for 
any other purpose. Therefore, when he did use them for 
other reasons and mailed them to Mr. Flynn, he breached his 
obligation to the Church, which flowed from the Church's 
relationship to Mr. Garrison. 

The Church and Mary Sue Hubbard have established their 
right to immediate possession of this personal property and 
have made a demand upon Mr. Armstrong for its return. (See 
letter from Barrett S. Litt to Contos and Bunch, attached as 
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Exhibit 3). Under the law of bailments, Mr. Armstrong has 
no right to withhold delivery of this personal property: 


"The bailee's right of possession is 
exclusive against any stranger. Consequently 
the bailee may sue third parties for the 
recovery of the property where it is wrong¬ 

fully taken or detained, or for full damages 
for injuries to it, or for its conversion." 

3 Witkin, Summary of California Law , P. 1702 
§111 (Emphasis added). 

Here, it is undisputed that the documents were being 
held for safekeeping by the Church as bailee for Mr. 

Hubbard (and Mrs. Hubbard). Mr. Armstrong's continued 
detention is wrongful, and, upon demand, the documents must 
be returned. Moreover, Civil Code §1822 provides: 

"A depository must deliver the thing to the 
person for whose benefit it was deposited, on 
demand, whether the deposit was made for a 
specific time or not, unless he has a lien 
upon the thing deposited, or has been for¬ 
bidden or prevented from doing so by the real 
owner thereof, or by the act of the law, and 
has given the notice required by Section 
1825." 

These sections regarding deposits apply to bailments. 
See Niya v. Gata (1960) 181 Cal. App. 2d 682, 687 . It is 
clear that, regardless of the justification for Mr. 
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Armstrong having the materials, the fact that he obtained 
them from Mr. Garrison, knowing that the Church had the su¬ 
perior right to possession, requires that, upon demand, he 
return them to the Church. 

The bailee, Mr. Armstrong, is estopped to deny the 
title to the bailor, the Church. 3 Witkin , supra , p. 1702, 
110. Professor Witkin explains that this rule is applied in 
situations where the bailee knows that the bailor is not the 
ultimate owner of the property: 

"Since the bailee is ordinarily estopped 
to deny the bailor's title ..., the fact that 
a third party may be the owner of the goods 

does not alter the duty of the bailee to 
redeliver to his bailor. The bailee is there¬ 
fore protected where he redelivers to his 
bailor prior to knowledge of any claim by the 
true owner. ( Steele v. Marsicano (1894) 102 
C. 666, 669,) And if the bailee, believing 
that another is the true owner, gives him 
notice and the true owner fails within a 
reasonable time to establish his right and 
indemnify the bailee against liability to the 
bailor, the bailee is relieved of any liabi¬ 
lity to the true owner. (C.C. 1826)." 

(Emphasis supplied). 
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This principle makes it clear that Mr. Armstrong cannot 
avoid his obligation to return the materials by claiming he 
is holding them until Mr. Hubbard claims them. 


Although Mr. Armstrong has, at various times claimed to 
be the personal agent of L. Ron Hubbard, this does not 
relieve him of his responsibility to return the documents in 
question to the Church of Scientology. Even if we assume 
that Mr. Armstrong actually believes the Church is wrong¬ 
fully detaining these documents from the true owner, Mr. 

7 / 

Hubbard, he is estopped to deny the title to the bailor.—' 
The fact that Mr. Hubbard may be the owner of the documents 
does not alter Mr. Armstrong's duty to redeliver these docu¬ 
ments to the Church. See 3 Witkin, supra, at p. 1704. 


Attached hereto as Exhibit 19 is the letter from 
L. Ron Hubbard to the court, the original of which was 
previously submitted. A copy of this letter was forwarded 
by Mr. Hubbard to the Church of Scientology. This letter is 
admissible evidence on the question of Mr. Hubbard's intent 
regarding the disposition of his property. The letter, 
which has been fully authenticated, establishes Mr. 

Hubbard's desire that these materials be returned to the 
Church of Scientology or to its legal representatives for 
safekeeping. Mr. Armstrong has produced no evidence 
showing a contrary desire by Mr. Hubbard. Therefore, any 
contention by Mr. Armstrong that Mr. Hubbard does not wish 
these documents returned to the Church is disingenuous at 
best. 
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II. AN INJUNCTION AND DEMAND FOR RETURN OF PERSONAL 


PROPERTY (CC§3380) ARE THE APPROPRIATE PROCEDURES FOR 

COMPELLING THE RETURN OF THESE DOCUMENTS. 

A. Injunctive Relief Is Proper Where Property And 

Personal Rights Are Implicated. 

This joint motion seeks a determination that the docu¬ 
ments in question belong to L. Ron and Mary Sue Hubbard and 
that they be returned to the possession of the Church of 
Scientology. Code of Civil Procedure §526 establishes the 
circumstances under which an injunction may be granted. An 
injunction is appropriate where, as here, the plaintiff and 
intervenor are entitled to the return of the documents and 
Mr. Armstrong continues to wrongfully withhold them. It is 
also well established that, because of the very personal 
nature of the materials, their unique quality, and the long 
established policy of the Hubbards to maintain the privacy 
of these materials, pecuniary compensation would not afford 
adequate relief. It would also be extremely difficult to 
ascertain the amount of compensation which would afford 
adequate relief. Finally, both Mrs. Hubbard and the Church 
have alleged a breach of trust in Mr. Armstrong's taking 
these materials from Mr. Garrison when he knew the limited 
purpose for which Mr. Garrison had possession. (See Civil 
Code §526) . 

This case presents a violation of both personal and 
property interests. Parties have regularly sought, and the 
courts have often granted, injunctions where personal rights 
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are at issue. See Orloff v. Los Angeles Turf Club (1937) 30 
Cal. 2d 110 (injunctive relief against ejection from a race 
course was permissible); Dandini v. Dandini (1948) 86 Cal. 
App. 2d 478 (injunction prohibiting remarriage while failing 
to pay child support); Volpelicelli v. Gared Sydney Torrance 
Memorial Hospital (1980) 109 Cal. App. 3d 232 (preliminary 
injunction affirmatively ordering a physician who had been 
discharged to be reinstated to staff membership pending 
hearing on his dismissal). 

In a number of federal decisions, injunctions have been 
issued regarding invasion of rights of privacy. For 
example, in Galella v. Onassis , 353 F. Supp. 196 (S.D.N.Y. 
1972) , an injunction was issued against intrusive actions of 
a photographer who insisted in following Mrs. Onassis and 
her children. And in Bivens v. Six Unknown Agents , 409 F.2d 
718 (2d Cir. 1969), the court recognized that an injunction 
may issue to protect privacy interests, stating, "injunctive 
relief is available to plaintiff if he can prove that he is 
threatened by repeated or continuing invasion of constitu¬ 
tional right of privacy." Id. at 725. ( Also see Dombrowski 
v. Burbank , 358 F.2d 821 (D.C.Cir. 1966), in which plaintiff 
sought a preliminary injunction against a Senate subcom¬ 
mittee member and staff member who had subpoenaed plaintiff 
organization's documents and records. The claim for injunc¬ 
tive relief was dismissed because, having been maintained 
against only one committee member, it would be ineffective 
against the entire committee. However, the appropriateness 
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of an injunction under those circumstances was implicit in 
the court's decision). 


The Church of Scientology and Mrs. Hubbard have 
combined their request for a permanent injunction with a 
demand for delivery of personal property under Civil Code 
§§3379 and 3380. This statutory provision is explicitly 
designed for the situation presented here. Under Civil Code 
§3379 and §3380, a person entitled to the immediate pos¬ 
session of specific personal property may recover it and the 
person having control or ownership of a particular aticle of 
personal property, of which he is not the owner, may be com¬ 
pelled to deliver it to the person entitled to posession. 

The requirements are that the property be tangible personal 
property, the defendant must have the property in his pos¬ 
session or be capable of delivering it, Richards v. Morey 
(1901) 133 Cal. 437; Keech v. Beatty (1899) 127 Cal. 177, 
and the plaintiff [intervenor] must be entitled to immediate 
possession. Civil Code §3379. 

Mr. Armstrong is in constructive possession of the 
documents even though they are presently being held by the 
Court. Actual possession is usually required so the spe¬ 
cific items of personal property can be identified and 
seized. That is obviously not a problem here. And Mr. 
Armstrong certainly has the power to deliver the materials 
to Mrs. Hubbard and the CSC simply by renouncing his claim 
to them. It should also be noted that the element of actual 
possession is not required where the property is wrongfully 
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given to another. Law v. Heiniger (1955) 132 Cal.App.2d 

Supp. 898. Therefore, actual possession is not an absolute 

/ 

requirement. 


The case of Englebert v. Ivac Corp. , (1979) 92 

Cal.App.3d 178 is a good example of the kind of situation in 
which an action for recovery of personal property is appro¬ 
priate. In that case a former corporate employee who 
alleged that specific stock certificates held as a pledge 
for a debt had been wrongfully withheld by the defendant 
corporation after he offered to repay the debt adequately 
stated a claim for recovery of personal property. Thus, the 
employee was entitled to seek return of the certificates. 

The Court rejected defendant's contention that his remedy at 
law was adequate. 

B. The Relief Sought Here Is Proper Under The 
Authority Of Carpenter Foundation v. Oakes. 

One California appellate court decision, Carpenter 
Foundation v. Oakes (1972) 26 Cal. App. 3d 784, 103 Cal. 
Rptr. 368, involved the issuance of an injunction under 
factual circumstances so similar to the instant case, that 
we discuss it here at some length and have attached, for the 
court's convenience, a copy of the decision as Exhibit 13. 

In Carpenter Foundation , plaintiff was a non-profit corpora¬ 
tion formed for the purpose of preserving items about Mary 
Baker Eddy, the founder of Christian Science, "and to make 
such items ever accessible to qualified students throughout 
the world." Id. at 788. Defendant was an adherent of the 
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•_ ^ ^ s- ^ 

Christian Science religion. A relationship of confiden¬ 
tiality and trust developed over the years between defendant 
and the Carpenter family. As a result of the relationship, 
the Carpenters provided to defendant "substantial quantities 
of written and printed materials of varying kinds," 
including "voluminous correspondence from the speeches of 
Mrs. Eddy, memoirs and recollections of students who knew 
Mrs. Eddy, essays on Christian Science, press clippings, 
photographs, diaries, notes, observations, pictures, poems, 
precepts, quarterlies, sermons, prayers and miscellaneous 
documents." Id. 

Defendant was supposed to make the documents available 
only to serious students of Christian Science. Instead, 
defendant utilized the materials he received from plaintiff 
to publish two books, consisting in large part of extracts 
from plaintiff's materials. The trial court found that 
defendant had breached a relationship of trust and con- 
fidence as well as a condition of implied contract between 
the parties. The court concluded that "defendant knew that 
the materials came into his hands for a limited and 
restricted purpose." Id. at 791. He had "initially 
accepted the materials and complied with the requirements of 
a fiduciary in restricting their usage, access and circula¬ 
tion and in accounting for the limited distribution which he 
was making of the materials." Id. at 792. The court of 
appeals concurred with the trial court, stating: 
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"We agree with the trial court that the 
Carpenter materials were 'entrusted' to 
defendant in the sense that they were given 
to him for a specific and limited purpose and 
upon both the express and implied representa¬ 
tion that such purposes were fully understood 
and would be honored." Id. 

The court of appeals then explicitly approved the 
requested injunction, stating: 

"Plaintiff by this action has invoked 
the equity powers of the court to prevent 
what it describes as continued abuse of a 
relationship, born in personal friendship, 
and maturing into the trust and confidence of 
a mutual religious commitment and program 
deeply shared. The trial court found in the 
facts an overreaching and an impairment of 
that trust and confidentiality in the misuse 
of the documents and written materials 
intrusted to defendant. ..." Id. at 797. 

Accordingly, the judgment was affirmed, finding that 
"plaintiff was the owner and entitled to possession of the 
Carpenter materials" and defendant was "permanently enjoined 
. . . from producing, reproducing, publishing, distributing, 
advertising or dissiminating any of the materials." Id. at 
798. 
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The similarity between the Carpenter case and the 


instant dispute is readily apparent. As was true of the 
defendant in Carpenter , Mr. Armstrong came into possession 
of the materials in dispute, "by virtue of a relationship of 
agency, trust and confidence." As was true of the defendant 
in Carpenter , Mr. Armstrong received these documents under 
both an express and implied understanding that their use 
would be limited to a particular purpose. Both the defen¬ 
dant in Carpenter and Mr. Armstrong knew of this limited and 
restricted purpose. In both cases the defendant initially 
accepted the materials in a role as fiduciary, limiting 
their distribution. The defendants in both cases subse¬ 
quently acted "in ways totally contrary to [the] obligations 
as such fiduciary." 

It should be noted that the court in Carpenter 
Foundation made no distinction in its analysis between 
original documents and copies of original documents. 

Rather, the term "written and printed materials of varying 
kinds" is used by the court. Id. at 788. It appears from 
the context in which the issue arose in that case, that the 
actual documents at issue were copies. The Carpenter Foun¬ 
dation established facilities for students of Christian 
Science in several locations. The parties had discussed 
what "limited distribution" of the materials would be per¬ 
mitted. Id. at 792. The defendant in that case obtained 
these materials for use at a reading room in London and 
later in South Africa. Presumably, the actual documents 
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contained in such reading rooms were copies of the original 
letters. The point in Carpenter Foundation was not whether 


the documents were copies or originals, but rather the limi¬ 
tation on dissemination of the information. It was this 
limitation that was violated when the defendant reproduced 
in the form of books and made available to the general 
public the content of the Mary Baker Eddy documents. 

C. The Relief Sught Here Has Been Approved In Similar 

Situations. 

While the Carpenter Foundation case is factually very 
similar and legally indistinguishable from the instant mat¬ 
ter, injunctions have also been deemed appropriate in a 
variety of analogous situations. For example, in Snepp v. 
United States (1980) 444 U.S. 507, an ex-CIA agent's publi¬ 
cation of a book about the CIA, without CIA approval, was 
held to be a breach of the agent's fiduciary obligation 
arising from the employment agreement. Publication of the 
book, the Supreme Court held, caused the United States irre¬ 
parable harm and loss. The court thus enjoined future 
breaches of the agreement and imposed a constructive trust 
on the agent's profits from the book. The Supreme Court's 
analysis gave great weight to the trust relationship that 
prevailed between Snepp and the CIA, one similar to the 
relationship which existed here between Mr. Armstrong and 
the Church of Scientology. The Supreme Court discussed that 
issue as follows: 
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involved an 


"Snepp's employment with the CIA 
extremely high degree of trust. In the 
opening sentence of the agreement that he 
signed, Snepp explicitly recognized that he 
was entering into a trust relationship. The 
trust agreement specifically imposed the 
obligation not to publish any information 
relating to the Agency without submitting the 
information for clearance. Snepp stipulated 
at trial that — after undertaking this obli¬ 
gation — he had been 'assigned to various 
positions of trust' and that he had been 
granted 'frequent access to classified infor¬ 
mation, including information regarding 
intelligence sources and methods.' [citation 
omitted]. Snepp published his book about CIA 
activities on the basis of this background 
and exposure. He deliberately and surrepti¬ 
tiously violated his obligation to submit all 
material for prepublication review. Thus, he 
exposed the classified information with which 
he had been entrusted to the risk of disclo¬ 
sure." Id. at 511. 

Although the Snepp case arose in the context of matters 
relating to national security, the trust relationship 
discussed in that case is essentially the same as that pre¬ 
sent here. Mr. Armstrong's archives post was, without ques- 
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tion, one that involved a high degree of trust. He was 
granted access to the Hubbard's personal memorabilia only by 
virtue of his long history as a trusted Scientologist and 
Sea Organization member. He "deliberately and surrepti¬ 
tiously violated his obligation" to refrain from disclosing 
this information when he obtained the materials from Mr. 
Garrison and transported them to Mr. Flynn. 

The same conclusion has been reached in the copyright 
context. For example, in Zachary v. Western Publishing 
Company (1977) 75 Cal. App.3d 911, 143 Cal. Rptr. 34, an 
inventor of a unique kite was entitled to injunctive relief 
as well as compensatory and punitive damages against a pub¬ 
lishing company that reprinted drawings and descriptions it 
had obtained from the United States Patent Office. And, 
situations similar to that presented here has also arisen 
frequently in the context of trade secret litigation. Such 
cases often involve a list of customers, retail delivery 
route, or similar information and the employee takes the 
list of such customers with him or uses his knowledge of 
them to solicit business after leaving his or her employ¬ 
ment. See , e.g. , Cal Intelligence Bureau v. Cunningham 
(1948) 83 Cal. App. 2d 197. Uniformly, the courts have pro¬ 
hibited such actions. 

Mr. Armstrong does not dispute the fact that he held a 
position of trust and confidence. Very few individuals even 
knew of the existence of the archives materials. Permission 
to gain access to these materials was strictly limited. Mr. 
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Armstrong had himself gone to great pains to make these 
materials secure, preserve them, and prevent unwarranted 
dissemination. (See Declaration of Gerald Armstrong and 
petition attached thereto. Exhibit 14). When he regained 
possession of these documents from Mr. Garrison and used 
them for purposes other than the biography project, and 
antagonistic to the interests of Mr. Hubbard and the Church, 

| 

he breached a duty of confidence that arose out of relation¬ 
ship by which he had originally gained knowledge of the 

materials. 

I 

There can be no question that Mr. Armstrong has no 
right to the documents presently held by this court. Civil 
Code §985 specifically holds: "Letters and other private 
communications in writing belong to the person to whom they 
are addressed and delivered; but they cannot be published 
against the will of the writer, except by authority of the 
law." Moreover, a cause of action for breach of confidence 
is recognized in California. Rull v. Mott , (1898) 120 
Cal.668, 679, 53 p. 304; Darvin v. Kramer (1966) 245 Cal. 
App. 2d 535, 549, 54 Cal. Rptr. 37; Davis v. Krasna , (1975) 
14 Cal.3d 502, 508-510, 121 Cal. Rptr. 705, 535 P.2d 1161; 
Thompson v. California Brewing Co. , (1957), 150 Cal.App.2d 
469, 474, 310 p.2d 436; Fink v. Goodson-Todman Enterprises, 
Ltd. , (1970) 9 Cal.App.3d 996, 1009-1010, 88 (Cal.Rptr. 649; 
Faris v. Enberg (1979), 97 Cal. App.3d 309, 321, 158 Cal. 
Rptr. 704. 
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The language of Far is , supra , is directly applicable 


here: 

"An actionable breach of confidence will 
arise when an idea, whether or not protect¬ 
able [by copyright], is offered to another in 
confidence, and is voluntarily received by 
the officer in confidence with the under¬ 
standing that it is not to be disclosed to 
others, and is not to be used by the officer 
for purposes beyond the limits of the confi¬ 
dence without the officer's permission." 

Faris v. Enberq , 97 Cal.App. 3d at 323. 

Furthermore: 

"This element of confidence is not 
necessarily limited to the type of case in 
which there is fiduciary relationship (such 
as between partners or joint ventures or 
employer and employee) between the parties. 

Other circumstances may create a duty not to 
disclose or use without the consent of the 
originator of the 'idea'" Thompson 
v. California Brewing Co. , 150 Cal.App. 2d at 
475; accord , Faris v. Enbery 97 Cal.App.3d at 
321. 

Also see Lear Siegler, Inc, v. Ark-Ell Springs, Inc. , 569 
F.2d 286 (5th Cir. 1978) (directed verdict for breach of 
employment contract sustained where former employee took 
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documents and equipment, some of which were used by a com¬ 
peting company); Computer Print Systems, Inc, v. Lewis , 281 


Pa. Sup. 240, 422 ATL.2d 148 (1980) (judgment of conversion 
upheld where computer programs were taken by former employee 
and provided to defendant company. The court found the for¬ 
mer employee breached a confidential relationship when he 
disclosed secrets entrusted to him during his employment). 

As we have explained above, the content of these docu¬ 
ments is not in dispute. The materials, diaries, private 
papers, manuscripts and similar items cover personal, philo¬ 
sophical, literary and spiritual thoughts and ideas. (See 
Declaration of Kenneth Long, attached as Exhibit 7). Mr. 
Armstrong admits that he gained access to the materials in 
confidence, by virtue of his trust relationship, and for 
limited purposes; i.e. to expand and maintain the archives, 
and to transmit selected materials to Mr. Garrison for work 
on a biography, a biography which subject to Mr. Hubbard's 
ultimate approval. When he subsequently regained access 
through Mr. Garrison, his obligation to the Church and the 
Hubbards was in no sense obviated. Indeed, Mr. Garrison's 
trust relationship — which limited use of the documents to 
the biography project — ran to Mr. Armstrong as well. 

Mr. Armstrong admits that he has exceeded the limits of his 
confidence. He has no right to the documents or the infor¬ 
mation they contain. 
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III. THE CONTRACT UNDER WHICH MR. ARMSTRONG ASSERTED 


POSSESSION IS NO LONGER IN EXISTENCE AND, THEREFORE, CANNOT 
BE RELIED ON TO SUPPORT HIS CLAIM. 

Mr. Armstrong's principal justification for his refusal 
to return the sealed documents to the Church and Mrs. 

Hubbard has been his contention that he was appointed to the 
archives position pursuant to a contract between Omar 
Garrison and AOSH DK to write the L. Ron Hubbard biography 
and, therefore, need not relinquish the documents until that 
biography project has been completed. Thus, in his memoran¬ 
dum in opposition to plaintiff and intervenor's motion to 
modify the preliminary injunction, Mr. Armstrong asserted, 
"defendant Armstrong became the agent/employee of Hubbard 
with respect to existing documents and any documentation he 
would obtain for the biography project and archives." 
(Defendant's memorandum, p. 17-18). He recognized that 
there was no actual signed contract of employment but con¬ 
tended that the "acceptance" of a so called "petition" to 
Mr. Hubbard asking permission to collect Mr. Hubbard's per¬ 
sonal memorabilia was sufficient to show a contractual 
relationship. He then contended, "[t]he fulfillment of the 
contract is essentially the completion of the biography in 
that defendant Armstrong's employment would then no longer 
be required." ( Id. ) 

Mr. Armstrong's contention that he entered into an 
agreement with Mr. Hubbard to collect the biography material 
and would not have completed his commitment to Mr. Hubbard 

.1 
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until that biography was completed is, and was, facially 
absurd. Even assuming that such a contract of employment 
could be implied, this theory ignores the following facts: 

(1) Mr. Armstrong gained access to the materials only by 
virtue of his role as a staff member of the Church of 
Scientology and as a member of the Sea Organization; (2) 

Mr. Armstrong abandoned his Church position, voluntarily 
left his job with the Church, severed all ties with the 
Church and the Hubbards, is hostile to the Church and Mr. 
Hubbard, and has collaborated with individuals involved in 
litigation against the Church and Mr. Hubbard; (3) only a 
person who was a Scientologist in good standing could be 
permitted to act on behalf of Mr. Hubbard; (4) Mr. 

Armstrong halted all work on the biography project shortly 
after leaving the Church; and, (5) he sent the documents he 
obtained by virtue of his Scientology post to attorney 
Michael Flynn, for a purpose which had no relation to the 
biography project whatsoever. 

However, leaving aside the question of whether Mr. 
Armstrong's argument in this regard ever had any conceivable 
merit, subsequent developments have totally precluded his 
reliance on this contention. It is undisputed that in June, 
1983, Omar Garrison and New Era Publications, the successor 
to AOSH DK, entered into an agreement which formally dis¬ 
solved the biography project. Pursuant to that agreement, 
and as of that date, Mr. Garrison agreed not to publish a 
biography of L. Ron Hubbard; affirmed that he is not working 
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on a biography of L. Ron Hubbard; delivered to the Church of 
Scientology all documents and materials provided in connec¬ 
tion with the biography; and affirmed that he makes no claim 
to possess any such materials. Certainly, as of the date of 
this agreement, with the end of the biography contract, any 
rights Mr. Armstrong could conceivably claim under such a 
contract evaporate. (See Garrison D. Tr., p. 56., Exhibit 
2) Shortly after Mr. Garrison testified in deposition 
regarding this matter, counsel for Mrs. Hubbard, on behalf 
of both Mrs. Hubbard and the Church, notified counsel for 
Mr. Armstrong, in light of Mr. Garrison's testimony, that 
return of the documents was again demanded. (See Letter 
attached as Exhibit 3). 

While the biography contract was formally terminated in 
June, 1983, Mr. Garrison also testified that subsequent to a 
meeting held with representatives of the publisher in May, 

1982, he was no longer operating under the original con¬ 
tract. Mr. Garrison requested at this meeting renegotiation 
of certain provisions of the October, 1980, biography agree¬ 
ment. Subsequent to that meeting, in which the contract 
dispute was unresolved, Mr. Garrison testified that he was 
no longer working under that contract. (Garrison D. Tr. 

p. 53, Exhibit 2). Therefore, from May, 1982 until June, 

1983, Mr. Garrison continued to work on an L. Ron Hubbard 
biography but not subject to the provisions of the October, 
1980, contract. The biography that he was working on at 
that time was "not the one envisioned" in the contract. He 
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anticipated that it would be published by a different 
publisher and would have a different content. ( Id. at 
p. 53.) 


Mr. Armstrong was well aware of Mr. Garrison's attitude 
toward the biography and the contract subsequent to May, 
1982. He was and is well aware, of course, that no contract 
whatsoever currently exists for writing an L. Ron Hubbard 
biography. He states, in answer to interrogatory accom¬ 
panying Request to Admit No. 96, "[Mr. Garrison] continued 
to write and work on the biography right up to the time of 
his 'settlement' with Hubbard's representatives, sometime in 
or around June, 1983," thus acknowledging termination of the 
project. (See Exhibit 8). 

Under well recognized and codified principles of con¬ 
tract law, the June, 1983, agreement constituted an accord 
and satisfaction, substituting a new executory contract for 
the previously existing agreement. "An accord is an agree¬ 
ment to accept, in extinction of an obligation, something 
different from or less than that to which the person 
agreeing to accept is entitled." (Civil Code §1521). 
"Acceptance, by the creditor, of the consideration of an 
accord extinguishes the obligation, and is called satisfac¬ 
tion." (Civil Code §1523). 

In the settlement agreement between Omar Garrison and 
New Era Publications (the successor to AOSH DK), dated June 
27, 1983, it is explicitly stated that "the contract between 
OVG and AOSH DK, dated October 30, 1980, is considered by 
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all parties to be null and void and no longer has any force 


and effect." (See exhibit 4-C, attached.) Under these cir¬ 
cumstances, any continuing claim by Mr. Armstrong to pos¬ 
session based on the existence of a biography contract is 
completely untenable 

IV. MR. ARMSTRONG'S SAFEGUARDING OF THE DOCUMENTS IS A 

RESULT OF HIS SCIENTOLOGY STAFF POSITION AND CAN GIVE 

RISE TO NO CLAIM OF PERSONAL POSSESSION. 

Mr. Armstrong has made at various times the spurious 
claim that he has possession of these materials because, 
while a Scientology staff member at Gilman Hot Springs in 
January, 1980, he prevented the destruction of one box of 
L. Ron Hubbard's personal memorabilia. The circumstances of 
this incident have now been clearly established. It is 
undisputed that: only one box of Mr. Hubbard's materials is 
in question; this box was first found by a member of the 
Household Unit, Brenda Black; she brought the box to Gerald 
Armstrong and asked what should be done with it; Mr. 
Armstrong, in turn, took the box to Laurel Sullivan, one of 
his seniors, and asked her what should be done with it; Ms. 
Sullivan took possession of the documents, had copies made, 
and made certain that the contents of the box were main¬ 
tained; no one ever suggested that the contents of the box 

8 / 

— In addition if defendant Armstrong characterizes 
New Era Publications as Mr. Hubbard's agent, then he must 
certainly be bound to return the documents upon the request 
of the publisher acting on behalf of Mr. Hubbard. 
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should be destroyed; and everyone who was aware that the 
materials had been found considered it an important disco¬ 
very which should definitely be preserved. Indeed, the 
archives project was established explicitly to preserve 
these and other materials. (Armstrong D. Tr., #4, p. 240- 
243, Exhibit 1-D). Mr. Armstrong's claim, therefore that he 
somehow saved large quantities of the archives materials 
from destruction is simply a fabrication. 

Moreover, even if Mr. Armstrong had saved certain 
materials from destruction in January, 1980, he would have 
been acting in his capacity as a Scientology staff member 
when he did so. Such an act, therefore, would not in any 
way entitle him to claim personal ownership of these docu¬ 
ments. Labor Code §2860 states; 

"Everything which an employee acquires 
by virtue of his employment, except the com¬ 
pensation which is due to him from his 
employer, belongs to the employer, whether 
acquired lawfully or unlawfully, or during or 
after the expiration of the term of his em¬ 
ployment ." 

Not even Mr. Armstrong disputes that, at the time he 
found this box, he was a Scientology staff member and a mem¬ 
ber of the Sea Organization. He was certainly not some indi¬ 
vidual who wandered into the Scientology complex at Gilman 
Hot Springs and stumbled upon a tattered box abandoned by 
the Church. Indeed, he emphasizes in his petition 
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requesting appointment to the archives post his desire to 
save these materials, not just for Mr. Hubbard, but for all 
Scientologists: 


"Just three days ago I came across a box of 
very old papers in Del Sol which were unknown 
to the PPROS and others here. These included 
R writings from the 30's and 40's, R grade 
school English class essays and poems, and R 
diary from the trip to Asia and many other 
docs. 

"These writings are of immeasurable 
value to an R biography, future museum and to 
the billions of Scientologists this planet 
will see. 

• • • 

"The papers I have just found have been 
copied as an insurance against their loss and 
the originals have been put into zip lock 
bags and wrapped in plastic." (See Exhibit 
14-A). 

There is no indication that Mr. Armstrong treated these 
materials as his personal property, that he claimed them as 
his own, that he considered them to have been abandoned, or 
that he sought to do anything other than to preserve them 
for Mr. Hubbard, the Church, and supporters throughout the 
world of the religion of Scientology. 
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Even if we accepted the proposition (which is not, and 


on this record cannot, be put forward) that Mr. Armstrong 
actually saved abandoned property, it is undisputed that he 
thereafter entrusted this property to the care of the 
Church. He has testified that the box in question was given 
to Laurel Sullivan, a senior member of the public relations 
office, and that she maintained the box for safekeeping. 

Mr. Armstrong later, after being appointed to the archives 
post, returned to Gilman Hot Springs and took this box, 
along with others, back to the Cedars Complex in Los Angeles 
for storage in the Church's archives there. This, again, 
was on instructions from Laurel Sullivan. Subsequently, 
these materials were transported to Mr. Garrison's apartment 
for use on the biography project. And Mr. Armstrong actually 
obtained possession of them from Mr. Garrison. Thus, regard¬ 
less of what may have happened initially, Mr. Armstrong's 
subsequent actions establish that these materials, along 
with the other archives documents, were maintained and pre¬ 
served by the Church of Scientology. 

V. MR. ARMSTRONG HAS NO POSSESSORY RIGHT ARISING FROM HIS 
CLAIM TO BE THE PERSONAL REPRESENTATIVE OF L. RON 
HUBBARD IN RELATION TO MR. HUBBARD'S ARCHIVES. 

Mr. Armstrong has sought throughout this litigation to 
make a distinction between his Scientology post within the 
organizational structure of the Church of Scientology and 
his archives position in which he claims to have acted as 
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the "personal representative" of L. Ron Hubbard. The undis¬ 
puted factual record does not support such a distinction. 

He was, in fact, an employee, agent and fiduciary represen¬ 
tative of the Church. (See Declaration of Michael Howson, 
Exhibit 5). 

His contention assumes that, although Mr. Armstrong 
held a Church of Scientology post, resided at the Church's 
complex in Los Angeles, was provided room and board by the 
Church, received a weekly stipend from the Church, had his 
expenses paid by the Church, submitted written reports to 
his seniors within the Church, was accountable for his 
actions to seniors within the Church, and could have been 
removed by seniors in the Church, he was somehow different 
from all other staff members and was accountable exclusively 
and directly to L. Ron Hubbard. To take such a position 
under the undisputed facts in the record is incredible in 
and of itself. But given that Mr. Armstrong had no direct 
communication whatsoever with L. Ron Hubbard during the 
entire time he held the archives position, and therefore has 
no evidence whatsoever, except his subjective assertion, his 
argument in this regard amounts to a bad faith representa¬ 
tion. It is an intentional effort to bootstrap his claim as 
a result of Mr. Hubbard's personal unavailability to refute 
his contention. 

The facts regarding Mr. Armstrong's position within the 
Church organizational structure have been well established. 
He was, and had been since 1971, a member of Scientology's 
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Sea Organization. Members of the Sea Organization are those 
who are most committed to the principles of Scientology and 
those most willing to make personal sacrifices in the fur¬ 


therance of the religion. Members of the Sea Organization 
often hold responsible positions throughout the hierarchy of 
the Church and its other affiliated organizations. Sea 
Organization members work for a particular Church, side by 
side with other staff members who are not in the Sea Organi¬ 
zation. (See Declaration of Michael Howson, attached as 
Exhibit 5). 

Prior to assuming the archives position, Mr. Armstrong 
held a post within the Household Unit. This was a staff 
position within the Scientology hierarchy. (Armstrong 
D. Tr. #3, p. 56). He submitted a petition to his seniors 
asking to be transferred to a proposed post to collect 
L. Ron Hubbard manuscripts, writings and similar documents 
"from around the world," and preserve these documents 
"against fire and sabotage." (See Exhibit 14-A). 

Significantly, the petition itself, which Mr. 

Armstrong has often referred to as establishing his personal 
agency relationship with Mr. Hubbard, was also sent to the 
Commanding Officer of the Household Unit, the Deputy 
Commanding Officer of the Household Unit, the Deputy 
Commanding Officer of the Commodore's Messenger Organiza¬ 
tion, the Senior Personal Public Relations Officer, and the 
Hubbard Communications Officer Area Secretary. Also of 
interest are the opening paragraphs of the petition: 
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"I am petitioning you to be posted to handle 
research for your biography and related pro¬ 
jects . 


"I feel it warrants a petition to you 
because it entails research on your personal 
time track and the person doing such would 
have to have your trust." (Exhibit 14-A, 
p. 1). 

The obvious intent of this petition was to obtain 
L. Ron Hubbard's approval for a Scientology post which 
involved exposure of Mr. Armstrong to personal information 
about L. Ron Hubbard. This did not mean, however, that Mr. 
Armstrong suddenly assumed a new status as L. Ron Hubbard's 
personal representative. Obtaining Mr. Hubbard's personal 
approval was certainly reasonable given that the information 
Mr. Armstrong sought to collect and preserve belonged to Mr. 
Hubbard. 

An analogy to the argument suggested by defendant is 
found in the federal government. Large numbers of indivi¬ 
duals are appointed to positions at all levels of the 
government bureaucracy. Some of these positions are recom¬ 
mended and others are approved by the White House. A small 
number of those are actually reviewed by the President him¬ 
self. Though the federal bureaucracy includes thousands of 
appointed positions, only a very small number work directly 
for the President. Such individuals could claim, of course, 
in a general way to be working for the President. But in 
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reality, such a person works for a particular department or 
agency, is accountable to one's seniors within that depart¬ 
ment, is paid, not by the President, but by the department, 
and in most situations may be transferred or discharged by 
seniors within that department. The analogy breaks down in 
that Mr. Hubbard has no direct organizational responsibility 
for the Church of Scientology. However, as relevant to the 
issue here, the analogy is appropriate. Mr. Armstrong's 
assertion is similar to a lower level functionary in the 
Interior Department or Transportation Department running 
around telling people that he "worked for the President." 

We have pointed out above that Mr. Armstrong's role can 
accurately be described as that of agent for the Church of 
Scientology acting on behalf of the Church for the benefit 
of Mr. Hubbard and the Church. This relationship has been 
described in the attached declaration of Larry Brennan as 
follows: 

"5. The Personal Public Relations 
Office (HEREAFTER "PPRO"), wherein defendant 
GERALD ARMSTRONG was posted, was a division 
of CC throughout 1980 and 1981. The archives 
referred to above was maintained within PPRO 
by defendant ARMSTRONG as the Senior PPRO 
Researcher and funded by CSC monies. 

"6. It is standard Scientology policy 
to assign duties and responsibilities to 
posts , not persons . I can unqualifiedly 
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state that the "research asistant" assigned 
to Mr. Garrison by CSC, pursuant to CSC's 
agreement with AOSH DK, was the post of 
Senior PPRO Researcher and not the individual 
GERALD ARMSTRONG. Whatever individual held 
that post was responsible for assisting Mr. 

Garison and, in fact, another individual was 
assigned to that post following defendant 
ARMSTRONG'S departure and did assist Mr. 

Garrison." (Exhibit 4). 

But even if we put aside the undisputed factual record, 
and were to assume that Mr. Armstrong was the personal agent 
of Mr. Hubbard, he could not assert Mr. Hubbard's ownership 
of the property as a defense. "[A] bailee cannot, in an 
action brought against him by his bailor, set up the title 
of a third person, except by authorization of that person." 
Dodge v. Mayer (1882) 61 Cal. 405, 423. There is no evi¬ 
dence that Mr. Hubbard has authorized Mr. Armstrong to 
assert Mr. Hubbard's title as a defense to the Church's 
demand for the return of the property. There is no evidence 
that Mr. Hubbard wants Mr. Armstrong to do anything other 
than what is required in this motion, to return the property 
to those from whom Mr. Armstrong obtained it. Indeed, Mr. 
Hubbard's letter to the court, attached as Exhibit 19, 
affirmatively states his desire that the materials be 
returned to the "church or to their legal representative." 
Mr. Armstrong is not permitted to assert Mr. Hubbard's title 
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to this property as a basis for his refusal to return the 
documents to the Church. 

Moreover an agent is a fiduciary. If Mr. Armstrong is 
the personal representative of Mr. Hubbard, he has an obli¬ 
gation of diligent and faithful service to his principal. 

He is under a duty to use reasonable care, diligence and 
skill in his work. He is required to disclose to the prin¬ 
cipal all information he has relevant to the subject matter 
of the agency. He may not act as an agent for one whose 
interests conflict with those of the principal or who is his 
competitor. See 1 Witkin, Summary of California Law , pp. 
704-706 (1982) . An agent is by definition one who acts "on 

behalf of the principal and only for his benefit." Restate- 

. 9 / 

ment of Agency , §387, comment a (citing §39)He is 
subject to "a duty to his principal to act solely for the 
benefit of the principal." Id. , §387 (emphasis supplied). 
Accordingly, he is to give "single-minded attention to the 
principal's affairs and to subordinate personal interests." 
Seavey, Handbook of the Law of Agency §147, p. 243. "In the 
usual case, it is the agent's duty to further his prin- 

9 / 

— The general rules of agency law "do not vary 
significantly from jurisdiction to jurisdiction." Japan 
Petroleum Co. (Nigeria) Ltd, v. Ashland Oil, Inc. , 456 
F. Supp. 831, 841, fn. 17 (D. Del. 1978). The United States 
Supreme Court has implicitly approved the application of 
general agency law in American Society of Mechanical 
Engineers, Inc, v. Hydrolevel Corp. , 102 Sup. Ct. 1935 (May 
7, 1982). There the court applied the general principles of 
agency to the question of the liability of principals when 
agents act with apparent authority in the anti-trust 
context. 
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cipal's interests even at the expense of his own in matters 


connected with the agency." Restatement of Agency , §393, 
comment b. 

Mr. Armstrong claims to be Mr. Hubbard's agent, but in 
response to a Request for Admission propounded by the 
Church, he admitted the following: 

"Between June, 1982 and August, 1983, 
inclusive, GERALD ARMSTRONG knowingly allowed 
Michael J. Flynn to utilize some of the ori¬ 
ginal materials and copies of the original 
materials, which he had sent to Michael J. 

Flynn during the same time period, in litiga¬ 
tion other than the instant suits." 

And, in deposition, Mr. Armstrong testified as follows: 

"Q. Now, you reached an agreement with Mr. 

Flynn at some point, didn't you, to act as a 
witness for him in other cases? 

"A. Yes." 

• • • 

Q. Well, didn't you understand that Mr. 

Flynn wanted you to be a witness concerning 
Mr. Hubbard's background and alleged misre¬ 
presentation that had been made by Mr. 

Hubbard and/or Scientology? 

A. Well, he never asked specifically, but it 
was obvious I was the person who had that 
information. So I would not be testifying as 
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to the, you know, the soap used by the dish¬ 
washer but rather the area in which I had 
experience, knowledge, and expertise. 

Q. Well, you certainly knew by June [1982], 
didn't you, as you prepared an affidavit in 
Tonja Burden's case, didn't you? You remem¬ 
ber tht affidavit? 

A. Uh-huh — yes. 

Q. So you had a pretty good idea, then, what 
he wanted you to be a witness about? 

A. Like I say, I could only be a witness 
about what I was involved in, and that's what 
I was involved in, and so it never had to be 
discussed. 

Q. So you understood in May or June of 1982 

that Mr. Flynn felt that you were a poten¬ 

tially important witness concerning your 
knowledge of Mr. Hubbard's background and 

alleged misrepresentations concerning Scien¬ 

tology and Mr. Hubbard; right? 

A. I think that's correct. 

Q. And you understood that the documents in 

the archives materials were also considered 

by Mr. Flynn to be potentially important 

evidence along the same lines, didn't you? 

A. I can only surmise that that's the case." 
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#4, pp. 216-218 Exhibit 1- 


(Armstrong D. Tr., 

D) (Emphasis supplied). 

When Mr. Armstrong provided these materials to Michael 
Flynn, he did so knowing that the materials would be 
utilized by Mr. Flynn against Mr. Hubbard. Indeed, it was 
Mr. Armstrong's intention that they be so utilized. He 
sent to Mr. Flynn precisely those materials he thought could 

I 

be used to best advantage by Flynn in his litigation against 
L. Ron Hubbard and the Church. He has also attacked Mr. 
Hubbard publicly as a fraud, and provided evidence to a num¬ 
ber of litigants against Mr. Hubbard. In fact, in the case 
of Burden v. Church of Scientology , No. No. 80-501, 
(U.S.D.C., Cen. Dist. of Fla.) in which Mr. Flynn is an 
attorney representing the plaintiff, Mr. Armstrong supplied 
a declaration in support of a motion for default against 
L. Ron Hubbard. By taking such steps, Mr. Armstrong unques- 
tioningly abandoned his purported agency. 

When an agent refuses to serve the principal, or volun¬ 
tarily abandons the service, as Mr. Armstrong has done here, 
the contract of employment is automatically terminated. 
Witkin, supra at 785. Having voluntarily terminated the 
relationship, the only way an agent can return is under a 
new contract. Bene v. La Grande Laundry (1937) 22 
Cal. App. 2d. 512, 517. This situation has been described 
by the Restatement of Agency 2d, as follows: 
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"§ 112. Disloyalty of Agent 

Unless otherwise agreed, the authority of an 
agent terminates if, without knowledge of the 
principal, he acquires adverse interests or 
if he is otherwise guilty of a serious brach 
of loyalty to the principal." 

Comment (b) then goes on to describe, with considerable 
understatement, the position Mr. Armstrong has chosen to 
assume: 

"Agents are appointed to forward the 
principal's interests, and when the agent 
ceases to do this and prefers his own or 
another's interests, ordinarily the principal 
no longer would desire the agent to act for 
him, and this the agent should realize. 

Whether or not the disloyalty of the agent is 
such that he should realize that the 
principal would desire the termination of his 
entire authority at once is a question of 
fact. Where the agent acquires an interest 
adverse to that of the principal or acts for 

another principal, and this is not known to 

the principal, ordinarily he should realize 

that the principal would not desire him to 

continue to act, although he does exactly 
what he would have done otherwise. ..." 

(emphasis supplied). 
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If there were any doubt that Mr. Armstrong's conduct consti¬ 
tutes disloyalty, thus terminating any agency relationship, 
the Restatement states explicitly: 11 .. . an agent is subject 


information 

confidentially 

given him 

by 

the principal 

or 

acquired by 

him during 

the 

course of 

or 

on account of 

his 

agency or as 

. violation 

of 

his duties 

as 

agent, in competi- 


tion with or to the injury of the principal. " (emphasis 
supplied). Restatement of Agency 2d, §395. And, " . . . 


to the 

principal not to 

v- iiv jr 

use or 

r 

to 

MVjV.ll W • • 

disclose to 

third 

persons 

• • • 

confidential matters given 

to 

him only 

for 

the prin- 

cipal' 

s use or acquired 

by the 

agent 

in violation 

of 

duty." 


Id. at §396 (emphasis supplied). 

If Mr. Armstrong claims that he is Mr. Hubbard's per¬ 
sonal agent and that he continues to retain his right of 
possession pursuant to that agency relationship, how can he 
justify: (1) sending L. Ron Hubbard's personal correspon¬ 

dence, letters and papers to Michael Flynn, an attorney rep¬ 
resenting parties in litigation against Mr. Hubbard; (2) 
disclosing publicly highly personal information he learned 
as a result of his access to Mr. Hubbard's private papers; 

(3) submitting affidavits in a number of cases in support of 
parties involved in litigation against Mr. Hubbard in which 
he reveals information obtained from these documents; (4) 
refusing to return to the Church of Scientology these mate¬ 
rials which Mr. Armstrong personally took originally from 
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the Church of Scientology. It should be recalled that the 
issue here is not whether Mr. Armstrong was ever Mr. 
Hubbard's personal agent, although there is virtually no 
evidence to support such a proposition. Rather, the issue 
is whether Mr. Armstrong can rely on such an agency rela¬ 
tionship to, at this time, refuse to return to Mrs. Hubbard 
and the Church of Scientology the documents that he ori¬ 
ginally took from the Church. 

CONCLUSION 

This is a motion for partial summary judgment limited 
to the issue of current right to possession of the documents 
held by the court. As to this issue there are no triable 
issues of material fact. We acknowledge that there are 
factual matters in dispute that do affect the damage causes 
of action. We also recognize that defendant may raise fac¬ 
tual disagreements as to non-material or collateral issues. 
Further, we wish to advise the court that we anticipate that 
defendant will raise a duststorm of irrelevant matters in an 
attempt to obscure the straightforward factual and legal 
issues involved here. But speculation, conjecture and rumor 
are not evidence. If Mr. Armstrong does not produce facts 
which create a triable issue as to who has the current right 
to possess these documents —and we have demonstrated that 
such facts have not been and cannot be produced — then a 
summary disposition is appropriate: 
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"The purpose to be served by summary 
judgment procedure is to expedite litigation 


by avoiding needless trials .... [I]t 
permits the court to pierce the allegations 
of the pleadings to ascertain whether a 
genuine cause of action in fact exists or 
whether the defense interposed is a sham or 
feigned. If it appears from an examination 
of the affidavits that no triable issue of 
fact exists, and that the affidavits in sup¬ 
port of the motion state facts which, if 
proved, would support a judgment in favor of 
the moving party, then summary judgment is 
proper." State Medical Education Board 
v. Robertson (1970) 6 Cal.App. 3d 493, 499. 

Here, as we have noted, discovery has been engaged in 
by both parties. Plaintiff and intervenor have gathered 
factual material which effectively rebuts every "theory" 
raised by defendant. In addition, plaintiff and intervenor 
have provided affirmative evidence, in the form of declara¬ 
tions, deposition testimony, and documentary evidence, 
showing that Mr. Armstrong has no right whatsoever to 
possess these materials. For these reasons the motion for 
partial summary judgment should be granted. 

DATED: Ocftfa Q 0^ "yj ) Respectfully submitted. 
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PROOF OF SERVICE 


I, the undersigned, certify and declare that I am 
a citizen of the United States, over the age of 18 years, 
employed in the County of Los Angeles, State of California, 
and not a party to the within action. On October 24, 1983 I 
caused to be served a true copy of the attached NOTICE OF 
MOTION AND MOTION FOR PARTIAL SUMMARY JUDGMENT; MEMORANDUM 
OF LAW; DECLARATIONS; EXHIBITS on the parties in said action 
by hand delivery addressed as follows: CONTOS and BUNCH, 

5855 Topanga Canyon Boulevard, Suite 400, Woodland Hills, 
California 91367; HOWARD STECHEL, 6255 Sunset Boulevard, 
Suite 2000, Los Angeles, California 90028; JOHN PETERSON, 
Peterson and Brynan, 8530 Wilshire Boulevard, Suite 407, 
Beverly Hills, California 90211. 

I hereby certify that I am employed in the office 
of a member of the Bar of this Court at whose direction the 
service was made. 

Executed on October 24, 1983 at Los Angeles, 
California. 

AULENE M. SWAIN 















